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SUPREME COURT OF PENNSYLVANIA. 


COMMONWEALTH 
vs. 
BIDDLE.* 


The Pennsylvania Act of April 26th 1887, does not prohibit an owner from 
making a contract for insurance in a company not authorized to do 
business in the state. 

The prohibition against any persons paying, forwarding, or receiving pre- 
miums aiding in placing such insurance or effecting any such contract do 
ae sary to owners, but to agents and others effecting an insurance 

usiness. 


The state has power to prohibit such insurance by the owner, but such harsh 
intent will not be attributed, unless the terms of the act are plain, or the 
implication unavoidable. 


Statement of Facts. 


The owner of mills known as the “ Dark Run Mills,” in Pennsyl- 
vania, a resident of Pennsylvania, insured them in the Woolen Manu- 
facturers’ Mutual Ins. Co., of New England, and upon the 


* Decision rendered, February 2, 1891. 
VoL, XX.—13. 
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approaching expiration of the policy was notified by the secretary 
that it would be renewed unless otherwise ordered. No response 
was made; it was accordingly renewed and the renewal policy sent 
to the insured. The latter thereupon forwarded from Philadel- 
phia a check for the premium to the order of a resident of Provi- 
dence, R. I., who at the instance of the insured paid the premium 
to the company. Such were substantially the facts as found in a 
special verdict. It was claimed that the insured had violated a 
statute of Pennsylvania. The further facts sufficiently appear in 
the opinion.—Eb. Ins. L. J. 


Rosert Ratston, Joun G. Jounson, and Crawrorp & Dattas, fur 
Appellant. 

Grorce S. Granam, Dist.-Atty., and Wm. S. Kirxearnick, Atty.- 
Gen., for the Commonwealth. 


MircHett, J. 
It may be readily conceded that an act which should attempt to 
prevent a non-resident owner of property in this state, or a resi- 
dent owner not at the time within its territory, from insuring his 
property in any manner lawful in the place of contract, would be 


void as extra territorial. So, also, it may be conceded that if a 
citizen of Pennsylvania has, by a contract validly made outside of 
its boundaries, incurred a liability, no law of this state can, under 
the Constitution of the United States, prevent his fulfilling that 
obligation, even by an act done within the state. But, beyond the 
limitations imposed by the constitution, the power of the legisla- 
ture to declare any acts done within the territory of the state un- 
lawful or criminal cannot be questioned, and all considerations of 
wisdom or policy, of hardship, of difficulty, or even impossibility 
of general enforcement, must be addressed to the law-making 
branch of the government. We entertain, therefore, no doubt of 
the power of the legislature to make the insurance of his prop- 
erty in an unauthorized foreign company, by an owner, criminal, if 
done in this state. But such a statute would be not only an un- 
usual, but a very harsh and extreme, interference with the general 
right of a citizen to manage his private affairs in his own way, and 
we should not attribute such an intent to the act in question unless 
its terms be plain, or the implication unavoidable. The act of 
26th April, 1887 (P. L. 61), isa supplement to the act of 4th April, 
1873, “‘to establish an insurance department,” and its title sets out 
that it is an act “ providing for the further regulation of foreign 
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insurance companies, and relating to agents and others doing busi- 
ness with unauthorized insurance companies,” etc. It is, in fact, 
an amendment and enlargement of a single section (the fourteenth) 
of the previous act. That section provided that:— ; 

Any person or persons or corporation receiving.premiums, or forwarding 
applications, or in any other way transacting business for any insurance com- 
pany, not of this state, * * * shall forfeit and pay to the commonwealth 
the sum of five hundred dollars for each month, or fraction thereof, during 


which such illegal business was transacted; and any company, not of this 
state, doing business without authority, shall forfeit a like sum, etc. 


This section was limited by its express terms to the foreign cor- 
porations, and those doing an insurance business for them, “ re- 
ceiving premiums, or forwarding applications, or in any other way 
transacting business for any insurance company,” ete. But it is 
common knowledge that there is a very large line of insurance 
business, by brokers, solicitors, and others, which cannot be said 
to be done for any particular company or class of companies, inas- 
much as the broker is employed by and represents, not the insurer, 
but the person seeking insurance. Thiskind of insurance business 
was left untouched by the act of 1873. The act of 1887 amends 
the section quoted so as to read:— 

Any insurance company, not ofthis state, doing business without author- 
ity, * * * shall forfeit, etc.; and any person or persons, or any agent, 
officer, or member of any corporation, paying or receiving or forwarding any 
premiums, applications for insurance, or in any manner securing, helping, or 
aiding in the placing of any insurance, or effecting any contracts of insur- 


ance, * * * directly or indirectly, with any insurance company not of 
this state, and which had not been authorized, etc. 


It may be noticed in the first place that the order of the prior 
statute is transposed. Insurance companies are put first, andthen 
other parties doing the prohibited acts. Prominence is thus given 
to the intent to exclude the foreign companies unless they come 
under the regulations of the law; and they are first mentioned, and 
then the other persons intended to be included in the act. These 
are “any person or persons, or any agent, officer, or member of 
any corporation,’—words certainly of very general scope. But 
when we look at the prohibitions we find they are from paying or 
receiving, forwarding, securing, helping, or aiding in placing insur- 
ance, or effecting any contracts, etc., and the prohibited acts them- 
selves are all expressed in the plural,—“ premiums,” “applica- 
tions,” “contracts.” These phrases are not applicable to an owner 
making a single contract of insurance on his own property. They 
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apply to agents, brokers, and others doing an insurance business, 
Nor were they carelessly or inadvertently used. The act is a care- 
fully-drawn supplement to the prior act of 1873, which was itself 
an elaborate and well-considered statute, covering the whole 
ground of a very important subject. The new act is to be read 
asa section of the prior one; and their object was the same,—to 
control and regulate the business of insurance. As already seen, 
the first act covered the case of agents and others doing business 
for foreign companies, but did not cover the case of brokers and 
others doing business with them for other parties. The plain in- 
tent of the later act was toreach such persons, and the language 
used is apt for that purpose. It was put in the most general terms, 
but, read with reference to the subject-matter and the context, it 
was clearly intended to apply only to the business of insurance. 
Every one in the line of that business, whether as agent or solicitor 
for a foreign company, or as broker or agent for parties seeking 
insurance, was included; but there is nothing to indicate that the 
legislature meant to go further than that. This would be the 
natural and appropriate meaning of the act, read, as it must be, in 
its place as the amended fourteenth section of the act of 1873, upon 
general principles of construction. And certainly, when we are 
asked to say that the legislature meant so unusual and extreme an 
interference with the rights of citizens in the management of their 
own private affairs, we may demand that such intent shall be 
shown in clearand unambiguous words. Thespecial verdict shows 
that the appellant’s act was not within the statute. Judgment 
reversed, and now judgment for the defendant on the special verdict. 





True vs. Bankers’ Life Ass'n. 


. SUPREME COURT OF WISCONSIN. 


vs. 
BANKERS’ LIFE ASS’N, or Minnesota.* 


A request by the secretary of the company to pay an overdue assessment, 
coupled with an assurance that if paid the membership would be contin- 
ued, is a waiver of a requirement of certificate of health prior to re- 
instatement. 


Where insurance is effected in reliance on the assurance of the secretary in- 
forming a party that notices would be given of assessments prior to for- 
feiture, the insured is justified in relying on such assurance until notified 
to the contrary, though the articles of incorportion provided that assess- 
ments must be paid when due, if such articles were not attached to the 
policy and were unknown to the insured. 


J. N. Trus, in pro. per. 
Granam & Witson, for Respondent. 
Taytor, J. 
This is an action by the appellant against the respondent to re- 
cover from said corporation money which he had paid to it upon life 
insurance policies issued to him by said corporation, on the ground 
that said corporation had unlawfully forfeited his policies of insur- 
ance issued to him, and had refused to longer recognize him as 
entitled to the benefits of an assured person under said policies. 
The claim made by the appellant was that the corporation had un- 
lawfully canceled his policies, and excluded him as a beneficiary of 
said corporation, and for that reason he had, before the commence- 
ment of this action, demanded of said corporation all the money he 
had paid to it upon his policies of insurance, and that it had refused 
to return to him such money, or any part of it. The corporation 
admits the insurance of the plaintiff, as alleged in his complaint; 
admits that it had received of the plaintiff upon such policies the 
sum of $326.91, and alleges that such policies were duly declared 
forfeited by the company by reason of the failure of the plaintiff 


* Decision rendered, December 16, 1890. 
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to pay a certain sum of money which became due to such corpora- 
tion under its laws, and by the terms of said policies; and that by 
such laws, and by the terms of said policies, when said policies 
were duly forfeited, the corporation was entitled to retain as its 
own all the moneys theretofore paid by the plaintiff to said cor- 
poration upon such policies. The action was tried by the court 
without a jury, and the court found that the policies held by said 
plaintiff in said corporation had been duly forfeited by the cor- 
poration by reason of the failure of the plaintiff to pay the sum of 
$15.30, an assessment lawfully made by said corporation upon the 
policies held by the plaintiff, and which became due from the 
plaintiff to said corporation on the 26th of September, 1887, and 
payment thereof was not made or tendered by the plaintiff until 
on the 13th day of October, 1887. The court also found that the 
corporation duly notified the plaintiff that such assessment had 
been made upon his policies, and that such assessment was due 
and payable on or before the 26th of September, 1887. In the 
determination of this case, we shall proceed upon the theory that 
the corporation had the right, under the rules, by-laws, and condi, 
tions of the policies held by the plaintiff, to forfeit said policies of 
the plaintiff for a failure to pay assessments made thereon by the 
corporation, if not paid within the time prescribed by such rules, 
regulations, and by-laws, and that after such forfeiture the plaintiff 
would not be entitled to be restored to his rights in said policies, 
except upon conforming with the rules and regulations of said 
corporation, declaring how such restoration should be made; and 
upon the theory that the plaintiff has not strictly conformed to 
such rules and regulations; and also upon the theory that if the 
policies were duly forfeited the corporation has the right to retain 
as its own all money paid to it by the plaintiff on such policies. 
After a careful consideration of the evidence, we have concluded 
that the learned circuit judge erred in finding that the plaintiff 
had forfeited his rights under his policies by not paying the said 
assessment, $15.30, on or before the 26th day of September, 1887. 
Our reasons for coming to a conclusion different from that of the 
learned judge upon the question of forfeiture are the following: 
The answer admits, and the evidence clearly shows, that the cor- 
poration insured the plaintiff on the 15th of March, 1884, and on 
that day issued to him three certificates of insurance, each certifi- 
cate insuring him in the sum of $2,000, and that from that date 
until the assessment of $15.30, made in September, 1887, and which 
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it is claimed became due the 26th of September, 1887, the plaintiff 
had paid all assessments and dues upon said policies promptly, and 
on the said 26th of September, 1887, the plaintiff had money in the 
possession of said corporation which was applicable to the pay- 
ment of said assessment of $15.30, the sum of $10, which was well 
known to the officers of said corporation. This fact would tend to 
show that there was no intentional neglect to pay the assessment 
made in September, 1887, in full on the part of the plaintiff; but it 
would probably be no defense in an action at law to prevent the 
defendant from setting up a forfeiture, if he in fact failed to pay 
intime. This assessment of $15.30 is what is called a “periodical 
assessment,” and it is alleged in the answer that it was mutually 
understood and agreed between the plaintiff and defendant when 
the policies were issued that “the periodical assessment was to be 
annually the sum of $5.10, and the casualty assessment on account 
of the death of each member was to be 68 cents, on account of 
and for each of the three said memberships; that is to say, said 
plaintiff's aggregate annual periodic assessment was to be $15.30, 
and the same was to be paid by said plaintiff, at said defendant’s 
principal office in the city of St. Paul, in the State of Minnesota, on 
or before the fourth Monday in September in each year,-without 
demand, and said plaintiff's annual casual assessment upon the 
death of each member was to be $2.04, and the same was to be 
paid to said defendant at its principal office, aforesaid, within thirty 
days after demand made therefor, according to said section 11, set 
out in Exhibit B. The aggregate periodic assessment of $15.30, 
which was duly made, and became due and payable to said defend- 
ant, under and according to said articles of incorporation, the said 
three membership certificates, as aforesaid, on the fourth Monday, 
—that is to say, the 26th day of September, A. D., 1887,—was not 
paid by said defendant on or before that date, and in consequence 
thereof said plaintiff thereupon ceased to be a member of said 
defendant, and he has not at any time since said 26th day of Septem- 
ber, A. D., 1887, been a member of said defendant, or entitled to 
any of the rights, powers, or privileges of a member thereof.” 
The allegations contained in the first paragraph above quoted 
from the answer are not found to be true by the court in his find- 
ings of fact. The fourteenth finding of fact reads as follows, viz. : 
“The allegations of the pleadings in this action, except as therein 
admitted, or herein found to be true, have not been proved to the 
satisfaction of this court, and are therefore found to be untrue.” 
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. The claim, therefore, that there was an agreement or understand- 
ing that the periodical assessments on the plaintiff's three policies 
or certificates would be in the aggregate the sum of $15.30 is not 
sustained by the evidence. The certificates or policies issued to 
the plaintiff in this case read as follows:— 


This certifies that the Bankers’ Association of Minnesota, upon application 
of James M. True, of Spring Valley, in the State of Minnesota, and upon his 
representations therein contained, has on this 15th day of March, A. D., 1884, 
admitted him to one full membership in said association, and in virtue thereof 
he shall participate in and enjoy all the benefits conferred by said association 
as long as he shall, in good faith, perform the duties and obligations incident 
to such membership, according to sections 6, 7, 9, 11, and 13 of the articles of 
incorporation of such association. The said association, in consideration that 
said member has made the guaranty deposit and payment called for by said 
articles, hereby covenant and agree to and with him, his family and the rep- 
resentatives thereof designated in said application, and his successors, that 
said association, after the death of said member, and within sixty days, after 
due proof thereof, furnished thereto, shall and will truly pay at the office 
thereof in St. Paul, in the State of Minnesota, into the family of said de- 
ceased, upon the receipt of said representatives thereof, the sum of $34, 
together with a sum of money equal to 2 per cent of the guaranty trust fund 
then held by said corporation, in pledge thereof, not exceeding the sum of 
$2,000, provided said representations, so far as material, were true, or believed 
to be so, when made. And provided further that said member shall have in 
good faith paid all the periodic and casual assessments imposed upon him 
during his life, pursuant to said articles. In testimony whereof said corpora- 
tion has caused the names of its president and secretary to be signed, the 
name of the chairman of the board of trustees to be countersigned, and its 
corporation seal to be affixed. 


There is no evidence in the case tending to show that the articles 
referred to in the certificates or policies were attached to such cer- 
tificates, and the plaintiff testifies that he knew nothing about said 
articles, and had never seen them until he saw them in the answer 
in this action. Immediately before these certificates were issued 
to the plaintiff, and in answer to a letter written to the company, 
the secretary of the company wrote to the plaintiff the following 
letter, viz.:— 


St. Paul, Minn., Feb. 18, 1884. 
J. N. True, Esq., Spring Valley, Minn. 

Dear Sir:—Yours of the 16th at hand. In reply to your inquiries, would 
say: Ist. Any default in any payment due acts as a forfeiture of rights, as 
the company cannot know whether the fault was willful or unintentional. 
To meet the latter class of cases, however, every reasonable provision is made 
for the reinstatement of a delinquent member. 2d. In the matter of the 
assessments of either class, notice is sent by mail from this office to each 
member, of payment. due, thirty days after date, and collection is at same 
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time sent to the depository where members’ dues are payable. If, at expira- 
tion of thirty days, payment is not made, the delinquent member goes on the 
delinquent list, and notice of delinquency is sent him from here. During his 
second thirty days he has the’privilege of reinstating himself without pen- 
alty, by simply paying up his arrearages. Then follow sixty days in which 
he can reinstate by paying up and furnishing a health certificate. Further 
than this a member can always protect himself by making a deposit either 
with the company or his depository. There is no danger of delinquency with 
ordinary business prudence. 3d. Change of residence or occupation has no 
effect upon the policy. A member has the right to select any bank in the 
world as his depository. The company does not desire members to lapse, and 
has arranged for a greater leniency than is at all usual with other compa- 
nies. Hoping to receive your application, I am, yours truly, 
R. R. Dorr, Secretary. 

To this letter the plaintiff replied as follows:— 

Spring Valley, Minn., Mar. 13, 1884. 
R. R. Dorr, Esq., Sec’y Bankers’ Association, St. Paul. 

Sir:—I have examined the printed matter you have mailed me, and relying 
upon your letter of the 18th ult. I have concluded to try some insurance in 
your company, viz., $6,000. I understand my payments to be ‘as follows: 
Cash payment, $68.34. Six-months note, $51. Twelve-months note, $€1. All 
of which I herewith inclose. After deducting the $68.34 from inclosed $72 
check, please credit me with the balance, $3.66, to be applied upon first 
future casual assessment. If all right please send my policy by next mail 
and let me know at same time when the periodic assessment of $15.30 comes 
due in each year. Am liable to be neglectful, and I rely upon the company 
not trying any short snaps or technical trips on me without full due actual 
notice, at least according to your letter. Yours truly, J. N. TRUE. 


To this letter the secretary, Dorr, replied as follows:— 


St. Paul, Minn., Mar. 19, 1884. 
J. N. True, Esq., Spring Valley, Minn. 


Dear Sir:—Referring to your esteemed favor of the 13th inst., would say 
that we have passed to your credit in the “suspense” account the $3.66 bal- 
ance carried by your remittance. The periodic assessment comes due between 
the first and fourth Monday in September, annually. Next September you 
will be assessed for a year’s dues, less a credit for the expired portion of the 
fiscal year from September, 1888, the date of your joining, counting every 
month. We will try to keep you clear of any “short snaps” and trust we 
shall succeed. - Yours truly, R. R. Dorr, Secretary. 

Soon after these letters were passed between the parties, the cer- 
tificates of insurance were issued to the plaintiff, and he paid all 
assessments thereon made after March 13, 1884, down to Septem- 
ber 1, 1887. The plaintiff contends that, in pursuance of this cor- 
respondence, and relying upon the same, he accepted and paid for 
the insurance made by said corporation, and that he was entitled 
to the notice of thirty days, as stated in the first letter of Secretary 
Dorr, as well as thirty days after the expiration of such notice, 
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within which to pay his assessments before any forfeiture of his 
policies could be enforced against him, and if this contention can 
be sustained, then there was no forfeiture of his insurance for not 
paying the assessment of September, 1887, as the evidence shows 
that no notice of such assessment was sent to him until September 
14, 1887, and that he remitted the said $15.30 by his agent, Weth- 
erby, to the company on the 13th of October, and it was received 
by the company on the 14th of October, 1887; or if it should be 
insisted that notice of this assessment was sent to the plaintiff on 
September 1, 1887, by letter written by the secretary of the com- 
pany to the plaintiff, still under the terms of the letter written by 
the secretary before the policies were issued, and to induce the 
plaintiff to take such insurance, the payment made on the 14th of 
October, 1887, would be in ample time to prevent any forfeiture. 
It is more than probable that the letter of the company dated 
September 1, 1887, never came to the possession of the plaintiff, at 
any rate not until some time afterits date. There is another letter 
written by the secretary of the company to the plaintiff, and dated 
October 4, 1887, which shows quite conclusively that there was no 
claim that the policies had been forfeited by reason of the non- 
payment of said assessment of September, 1887, previous to the 
26th of September. This letter appears to have been written on 
the 4th of October, 1887, and addressed to the plaintiff at West 


Superior. It reads as follows:— 
St. Paul, Minn., Oct. 4, 1887. 
J. N. True, West Superior, Wis. 

We are in receipt of your favor appointing Geo. Wetherby, of Duluth, 
trustee under your insurance, and the same will be so entered on our records. 
I notice, however, that you have not paid your annual dues, amounting to 
$15.30 notice of which was sent you showing that this amount was due Septem- 
ber 26. Kindly send us your local check by return mail, so that your insur- 
ance may be putin force. Yours truly, DovuGLas PutTNaM, Secretary 

This letter was not answered by the plaintiff, probably for the 
reason that he was then either in Dakota or on the north shore of 
Lake Superior; but on the 12th of October, George Wetherby, as 
agent for the plaintiff, sent the company a letter containing a draft 
for the $15.30. The letter reads as follows:— 

West Superior, Wis., Oct. 12, 1887. 
Bankers’ Life Association, St. Paul, Minn. 

Gentlemen: —At the request of J. N. True, a member of your association, I 
herewith inclose a draft for $15.30, as annual dues on his policy. Please 
acknowledge receipt of same, and oblige, 

Yours respectfully, GEORGE WETHERBY. 
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George Wetherby was a witness on the trial, and testified that 
onthe 5th of July, 1887, when plaintiff was about to depart to the 
Ft. William country, he left with him $25 or $30 with which to pay 
aiy assessment, especially the assessment which plaintiff knew 
would fall due in September, 1887, and that he sent the letter and 
draft to the company to pay such assessment. To the letter of 
Mr. Wetherby the secretary of the company wrote as follows:— 

St. Paul, Minn., Oct. 14, 1887. 
George Wetherby, Esq., West Superior, Wis. . 

Yours of the 12th at hand, inclosing $15.30 in payment of annual dues on 
insurance of J.N. True. The time for the payment of annual dues having 
expired, we are obliged to hold this money subject to your order, pending a 
receipt of inclosed health certificate, to be signed by Mr. True. Please have 
the same executed, and on its return we will receipt to him, provided every- 
thing is satisfactory. R. R. Dorr, President. 

In addition to the foregoing, there was a long correspondence 
between the plaintiff and the president of the company in regard 
to this matter, which we consider quite immaterial to the proper 
decision of the case. In our view of the case, if the offer of pay- 
ment on the 13th of October, 1887, was in time to prevent a forfeit- 
ure, nothing that happened after that could work such forfeiture, 
for if the company had no right to declare a forfeiture, it had no 
right to demand a certificate of health of the plaintiff as a condi- 
tion of recognizing him as a member of the company. 

The contention of the learned counsel for the respondent is that 
the statements made by the secretary of the company before the 
issuance of the policies as to what notice should be given to the 
plaintiff before his policies could or would be forfeited cannot be 
be considered in determining the question as to the fact of forfeit- 
ure, and that whether there was a forfeiture or not must be deter- 
mined by the articles of association, and the other evidence in the 
case. We would be inclined to hold that under the articles, and 
in consideration of the letter of the company written on the 4th of 
October, the company should be estopped from setting up a for- 
feiture on the 26th of September, 1887. The letter on the 4th 
having, in effect, informed the plaintiff that he would continue a 
member of the company if he sent the $15.30, and the plaintiff, by 
his agent, having complied with its request within a reasonable 
time, it would be inequitable and unjust to insist upon a technical 
forfeiture. The same rule should be applied to this case that this 
and other courts have applied to fire insurance companies, viz., 
that if the company requests the insured to incur expenses in 
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making proofs of loss, or for other purposes, and he incurs such 
expense, the company cannot thereafter insist upon a forfeiture of 
the policy for a cause which was well known to the company when 
such requirement of proofs of loss or other thing was requested 
by the company: Jerdee vs. Insurance Co., 75 Wis., 345, and cases 
cited on page 353, 75 Wis., and page 638; Renier vs. Insurance 
Co., 74 Wis., 96. So in this case the company, having requested 
the payment of the assessment, and assuring the insured party 
that if it was paid he would remain a member of the company, 
cannot thereafter be allowed to consider the policies forfeited, 
and demand a certificate of health in order to be be reinstated to 
his rights under his policies. 

We are also of the opinion that the agreement, in effect, made 
between the plaintiff and the company at the time the policies were 
issued, is not so inconsistent with the rules and regulations of 
the company as not to bind the company. The rules of the 
company, and the uniform practice of the company, was to give 
all parties notice of an assessment, and the amount thereof, before 
any forfeiture of a policy, and the special agreement as to the 
notice required to be given in this particular case should, we 
think, be binding on the company, in any event, until the insured 
had been expressly notified that he must not any longer rely 
upon such agreement as to the notice to be given, as the evi- 
dence in this case shows quite clearly that the plaintiff had no 
knowledge in fact as to what the articles of association contained 
on the subject of notice and forfeiture. We think the evidence 
of forfeiture in this case, under all the proofs, is not so strong as 
in the case of Alexander vs. Insurance Co. (67 Wis., 422-428), in 
which this court expressly held that when the company, by its 
agent, had induced the insured to believe that no forfeiture for 
non-payment of the money to become due on her premium note 
would be incurred until a personal notice to make payment had 
been given to her by such agent, the forfeiture was waived, not- 
withstanding, by the terms of the policy, it was to become forfeited 
if the insured failed to make payment of her premium note when 
it became due, and by the terms of such note it became due at 
fixed periods. The cases cited to sustain the opinion in that case 
will be found on page 428,67 Wis. The case of Dilleber vs. Insur- 
ance Co. (76 N. Y., 567), there cited, is peculiarly applicable to the 
case at bar. Under the contract made for the insurance in the case 
at bar between the assured and the secretary of the company, the 
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assured had the right to believe that his policies would not be for- 
feited until the notice agreed to be given had in fact been given, 
and he could rely upon this contract, at least until he had been 
expressly informed that thereafter he must make his payments in 
accordance with the requirements of some other notice, or of no 
notice at all. And it is not shown that any such information was 
given to the plairtiff until after he made his payment on the 13th 
of October, 1887. It should be remarked that in the case at bar 
the agreement relied upon by the plaintiff is in writing and must 
be considered as a part of the agreement for insurance, and it must 
also be understood that there is nothing in the certificates them- 
selves issued to the plaintiff that isin conflict with the agreement 
made with the secretary. The articles referred to in said certifi- 
cates were not attached to them, nor were their contents even 
made known to the plaintiff until after the forfeiture was declared 
by the defendant. 

It may be urged that the company in this case have intended to 
deal fairly with the plaintiff, and did not exact anything of him to 
continue his insurance except the payment of his regular dues, and 
the production of a certificate of good health. Under the facts in 
this case, it may be that the requirement of a certificate of good 
health could easily have been furnished by the plaintiff, and that 
the forfeiture is insisted upon by the company because of the 
obstinate refusal of the plaintiff to furnish such certificate. The 
case cannot depend upon the fact that the plaintiff was not preju- ° 
diced in this case by the requirement of the health certificate. It 
is probable that he could have procured such certificate. But the 
right of the company to declare his policies forfeited does not 
depend on the fact that the plaintiff could have obtained such cer- 
tificate and refused to do so, but upon the fact whether he had 
made such default in payment of the assessment of September, 
1887, as justified the defendant in declaring the forfeiture. Ifthe 
company was justified in declaring the forfeiture, then it could 
insist upon it without regard to the condition of the health of the 
insured, and could, under its articles and rules, refuse to reinstate 
the plaintiff, although his health at the time might have been such 
as would have made it impossible to procure the necessary certifi- 
cate of good health. Forfeitures, whether in insurance policies 
or other contracts, are not favored in the law, and will only be 
enforced when the facts establishing such forfeiture are clearly 
established by the proofs. In this case we think there is a want of 
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sufficient proofs to establish the forfeiture. The company having 
unlawfully refused to continue their contract with the plaintiff, it 
has no right to retain the moneys paid by him on such contract, 
The judgment of the circuit court is reversed, and the cause is 
remanded, with directions to that court to enter judgment in favor 
of the plaintiff, against the defendant, for the sum of $326.91. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CoO. 
vs. 
HEIDUK et at.* 


The policy in suit provides that the insured must obtain the written consent 
of the company for all additional insurance on the property insured or 
he shall not recover in case of loss, and further provides that ‘the use of 
general terms or anything less than a distinct specific agreement, clearly 
expressed and indorsed on the policy, and signed by a duly-authorized 
agent of the company, should not be construed as a waiver of any printed 
condition of the policy, and no notice to, and no consent or agreement 
by, any local agent should affect any condition of the policy, until such 
consent or agreement is indorsed thereon.’’ The insured subsequently 
procured further insurance, of which the local agent was notified and 
orally consented thereto: but such agreement was not indorsed on the 
policy. The property was destroyed by fire. Held, That the notice to 
and the oral consent of the local agent did not bind the company, and 
that the additional insurance, obtained without the written consent 
stipulated in the policy, rendered the policy void. 

In an action on a policy containing a provision that, in case of other policies, 
the insured shall recover no greater proportion of the loss than the sum 
insured by the policy bears to whole amount of the policies, it was ad- 
mitted that there was other insurance on the property, amounting to 
$900, and there was before the jury testimony tending to show that the 
entire loss was less than the whole amount of insurance. Held, That it 
was error to instruct the jury that the measure of damages was the market 
value of the goods destroyed. 


Dickey & Hersketi, Urran Bruner, and J.C. Crawrorp, for Plaintiff 
in Error. 

E. K. Vatentine, T. M. Fransz, and M. McLaveutin, for Defendant 
in Error. 


* Decision rendered, September 17, 1890. 
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Norvat, J. 

This is an action upon a policy of insurance issued by the defend- 
ant, June 1, 1887, for one year. The insurance was for $1,500, 
upon the plaintiffs’ stock of clothing and gents’ furnishing goods, 
situated at West Point, Neb. On the 26th day of November, 1881, 
while said policy was in full force, the property was ‘totally de- 
stroyed by fire. The petition is in the usual form. The policy 
sued on is attached to the petition, and contains this written 
clause: “$400 other insurance concurrent herewith only per- 
mitted.” The defendant, by its answer, admits the execution and 
delivery of the policy, and denies all other allegations of the peti- 
tion. The defendant, as a second defense, alleges “that said policy 
of insurance described in the petition is in the regular form of 
policies issued by this defendant, and that the plaintiffs accepted 
and received said policy with a full knowledge of the contents 
thereof.” Defendant further avers that said policy contains a 
certain provision, in the following words and figures, to-wit, “$400 
other insurance concurrent herewith only permitted;” and defend- 
ant further avers that on or about the 1st day of June, A. D. 1887, 
these plaintiffs placed the full amount of said concurrent insurance 
allowed by the terms of the policy issued by this defendant with 
the Germania Insurance Company, which company issued to these 
plaintiffs their certain policy of insurance for the sum of $400 on 
said stock, and $100 on fixtures in said store, which said policy 
was in full force and effect from the date thereof, to the time 
and daté of said loss by said fire. Defendant further avers 
that said policy of insurance issued by this defendant contains a 
certain clause in the following words, to wit: ‘The insured, under 
this policy, must obtain consent of this company for all additional 
insurance or policies, valid or invalid, made or taken before or 
after the issue of this policy, onthe property hereby insured, and 
for all changes that may be made in such additional insurance, and 
have such consent indorsed on this policy; otherwise the insured 
shall not recover in case of loss.” Defendant further avers that 
said plaintiffs, with full knowledge of the said printed terms, and 
also of the specific written terms of said policy, purposely and 
knowingly, and without the knowledge or consent of this defend- 
ant company, and in violation of said express terms and provisions 
did, on the 25th day of October, A. D., 1887, make application to 
the Orient Insurance Company, of Hartford, Conn., for a policy of 
insurance for the sum of $500 on the stock of goods insured by the 
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policy issued by this defendant, and described in the petition; and 
that on said 25th day of October, A. D., 1887, said Orient Insur- 
ance Company issued and delivered to said plaintiffs their certain 
policy (No. 302,988,) for the sum of $500, insuring their stock of 
goods, mentioned in defendant’s poliey, and described in the peti- 
tion, against loss or damage by fire, for one year from the date 
thereof. Said policy so issued by the Orient Insuranee Company 
was in full force and effect at the time said fire occurred, to wit, on 
the 26th day of November, A. D., 1887. Defendant further avers 
that the said plaintiffs, by virtue of the foregoing allegations and 
averments, released this defendant from all obligations and lia- 
bility under the terms of said policy No. 528, and the same was 
void from and after October 25, A. D., 1887. The plaintiffs filed 
the following reply: ‘‘(1) The plaintiffs, for reply to defendant's 
answer in the above action, deny each and every allegation of new 
matter contained therein. (2) The plaintiffs allege that the 
defendant had notice of the additional insurance complained of in 
its said answer immediately prior to the issuing of said additional 
policy of insurance, and the defendant, with full knowledge of all 
the facts, gave to the plaintiffs its unqualified consent. (3) That, 
immediately after said policy was issued and delivered to the 
plaintiffs, they applied to defendant’s agent, who issued, signed, and 
delivered the policy upon which this suit was brought, and requested 
him to indorse the amount of said additional insurance upon said 
policy; and said agent then and there assured the plaintiffs that 
such indorsement was not necessary, and that the policy was all 
right, and as binding upon the defendant company as though the 
additional insurance were indorsed thereon. (4) The defendant is 
estopped to dispute its liability upon said policy of insurance, or to 
claim a forfeiture of said policy, because of the facts set out in 
paragraphs two and three of thisreply.” To the new matter stated 
in the reply, the defendant interposed a general demurrer, which 
was overruled by the court. Upon a jury trial, the plaintiffs recov- 
ered a judgment for $1,596.25. The record discloses that the 
policy in suit was issued by one D. J. Drebert; the local agent of 
the defendant at West Point; and that at the same time the plaintiff 
took out a policy in the Germania Insurance Company for $400, on 
the same property; and that subsequently, on the 25th day of 
October, 1887, the Orient Insurance Company, of Hartford, Conn., 
at the plaintiff's request, issued its policy for the sum of $500, on 
the stock of goods insured by the policy in suit. The plaintiffs, 
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over the defendant’s objections, introduced testimony tending to 
prove that, prior to the issuing of the policy by the Orient Com- 
pany, Drebert, the local agent of the defendant, verbally consented 
to such additional insurance; and that, after said last policy was 
written, the plaintiff exhibited the policy issued by the defendant 
to Drebert, and requested him to indorse the amount of the addi- 
tional insurance thereon; and that Drebert replied that “that 
makes no difference. Thepolicyis good. It need not be changed.” 
The testimony introduced by the defendant tends to establish that 
neither the defendant nor Drebert had any knowledge that such 
additional insurance had been written until after the fire, and did 
not verbally or otherwise consent to such insurance. 

On the question of waiver by the defendant of the conditions of 
the policy relating to additional insurance, the court, on its own 
motion, gave the following instructions: “(1) In the policy sued 
on is a provision permitting $400 other concurrent insurance, and 
the condition that the insured must obtain the consent of the com- 
pany for all additional insurance taken before or after the issue of 
said policy on the property thereby insured, and have such consent 
indorsed on the policy; otherwise the insured shall not recover in 
case of loss. The court instructs you that if you find from the 
evidence that the plaintiffs, after receiving the policy from the 
defendant, and before the loss in question occurred, obtained other 
insurance, in addition to the $400 concurrent insurance permitted 
by said policy, upon the property, which had not expired at the 
time of the fire, and that no notice thereof was given defendant, 
its agents or officers, before the fire, or to which the company did 
not consent, then plaintiffs’ policy would be void, and he cannot 
recover in this suit, and your verdict must be for the defendant. 
(8) If you believe from the evidence that Daniel Drebert was the 
agent of the defendant at West Point for taking applications for 
insurance, and for writing, issuing, and delivering policies for the 
defendant company, and that he was notified by the plaintiffs of 
the additional insurance placed on plaintiffs’ property, and that he 
did not object to the same, or suggest any breach of the condition 
of the original policy in consequence thereof, then the defendant 
is estopped from now setting up such additional insurance in avoid- 
ance of its policy. (9) If you believe from the evidence that, prior 
to the time of taking of the additional insurance, the plaintiffs 
notified the said Daniel Drebert of his intention to take additional 


insurance, and the said Daniel Drebert made no objection thereto, 
VoL. XX.—14. 
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but, on the contrary, tokd him it was all right, and gave his con- 
sent thereto, and if you find from the testimony that, immediately 
after the plaintiff had procured the additional insurance, he went 
to the said Daniel Drebert, and informed him that he had taken 
such additional insurance, and requested the said Daniel Drebert 
to indorse the amount of the same on the defendant’s policy, and 
that the said Daniel Drebert thereupon told the plaintiffs that it 
was unnecessary to indorse the amount of said additional insurance 
on said policy, that it was all right without said indorsement, or 
words to that effect, and that neither the said agent, nor any one 
else on behalf of the defendant, objected to said additional insur- 
ance, or notified the plaintiffs that such additional insurance, with- 
out the consent of the company being indorsed on the policy, 
would render or had rendered the policy void, then the defendant 
must be deemed to have waived the condition in the policy regard- 
ing such additional insurance.” To the giving of each of these 
instructions, the defendant took an exception. 

The main points in this case are those raised by the demurrer to 
the reply, the admission of testimony to establish a waiver of the 
terms of the policy by the defendant, and the instructions given 
by the trial court on that branch of the case. The questions thus 
presented are: Did Drebert, the local agent of the defendant, have 
any authority to verbally waive the provisions of the policy relat- 
ing to additional insurance, and did the notice to such agent estop 
the defendant, after the loss, from setting up as a defense the tak- 
ing of the additional insurance? This court has frequently de- 
cided that the conditions inserted for the benefit of the company 
in a policy of insurance may be waived byit: Insurance Co. vs. 
Lansing, 15 Neb. 494, 20, N. W. Rep., 22; Schoneman vs. Insurance 
Co., 16 Neb. 404, 20 N. W. Rep., 284; Insurance Co. vs. Christien- 
sen, 45 N. W. Rep., 924. We adhere to those decisions. In each 
of those cases, however, the waiver. of the terms of the policy was 
made by an agent who had authority to so bind the company. In 
this case, it is contended that the policy, in express terms, limits 
and restricts the authority of the local agent in waiving the con- 
ditions of the policy. In addition to the provisions of the policy 
set out in the defendant’s answer, it contains this clause: ‘“ The 
use of general terms, or anything less than a distinct specific agree- 
ment, clearly expressed and indorsed on this policy, and signed by 
a duly-authorized agent of this company, shall not be construed 
as a waiver of any printed condition or restriction herein; and no 
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notice to, and no consent or agreement by, any local agent shall 
affect any condition of this policy until such consent or agreement 
is indorsed hereon in writing.” It is insisted by the plaintiffs that, 
notwithstanding the express terms of the policy, Drebert had power 
to consent by parol to the subsequent insurance. Such authority 
is not to be found in the printed conditions of the policy. On the 
contrary, the parties expressly stipulate that “no notice to, and 
consent or agreement by, any local agent shall affect any condition 
of the policy, until such consent or agreement is indorsed hereon 
in writing.” This language is clearly a direct limitation upon the 
power of the local agent to bind the company after the delivery of 
the policy. He was only authorized to waive, change, or modify 
the policy in a specified manner. The parties agreed that no 
notice to the local agent should affect the conditions of the policy. 
The notice given to the agent of the procuring of other insurance 
did not, therefore, bind the company. To hold that it did would 
be to ignore the plain contract of the parties. Had the local agent 
conveyed the information to the managing officer of the company, 
doubtless the defendant would have been bound, for, unquestion- 
ably, an officer or agent of the defendant whose powers are not 
limited can waive tke terms of the policy without indorsing the 
same thereon in writing. It cannot be questioned that an insur- 
ance company, as well as an individual, may limit or restrict the 
powers of its agent; and, when such restrictions are known to the 
person dealing with the agent, the company is only bound by the 
acts of the agent performed within the scope of the authority con- 
ferred: Havens vs. Insurance Co., 111 Ind., 90; Cleaver vs. Insur- 
ance Co. (Mich.); Russell vs. Insurance Co. (Iowa); Insurance Co. 
vs. Wilcox, 57 Ill., 182; Hankins vs. Insurance Co., 70 Wis.. 1; 
Knudson vs. Insurance Co., 43 N. W. Rep., 954; Cleaver vs. Insur- 
ance Co., 39 N. W. Rep., 571; Merserau vs. Insurance Co., 66 N. 
¥., 274; Gladding vs. Insurance Co., 4 Pac. Rep., 764; Enos vs. In- 
surance Co., 8 Pac. Rep., 379. In Cleaver vs. Insurance Co. (32 
N. W, Rep., 660), the policy provided that, “if the insured should 
procure any other or further insurance upon the property insured 
without the consent of the company written upon the policy, the 
policy shall become void.” The policy also contained this pro- 
vision: “It is further understood, and made a part of the con- 
tract, that the agent of this company has no authority to waive, 
modify, or strike from the policy any of its printed conditions; 
* * * nor, in case this policy shall become void by reason of 





212 Report of Decisions. { March, 


the violation of any of its conditions, * * * has the agent 
power to revive the same.” After the delivery of the policy, on 
representation of the agent issuing the same that it would be all 
right, additional insurance was placed on the property. The con- 
sent of the company to the taking of the additional insurance was 
not indorsed on the policy. The Supreme Court of Michigan held 
that the defendant was not estopped to deny its liability. It is 
stated in the opinion of Mr. Justice Morse that “when the policy 
of insurance, as in this case, contains an express limitation upon 
the power of the agent, such agent has no legal right to contract 
as agent of the company with the insured, so as to change the 
conditions of the policy, or dispense with the performance of any 
essential requisite contained therein, either by parol or writing; 
and the holder of the policy is estopped, by accepting the policy, 
from setting up or relying upon powers in the agent in opposition 
to limitations and restrictions in the policy.” In Knudson vs. 
Insurance Co. (43 N. W. Rep., 954), the policy contained the usual 
stipulation found in insurance policies, requiring the assured, in 
case of loss, to render to the company proofs of loss within thirty 
days. No proofs of loss were ever furnished the company, the 
insured claiming that the same were waived by parol. The policy 
also provided that “agents have no authority to make any verbal 
agreement whatever for or on behalf of this company, and this com- 
pany will not be liable for any such agreement except such as shall 
be indorsed, signed, and dated in writing on this policy.” The 
court held that the verbal waiver of a condition in the policy by 
the local agent who issued the same is void. A policy of insurance 
contained a provision that the property insured should not be in- 
cumbered without the written consent of the secretary of the 
insurance company. Afterwards the insured mortgaged the prop- 
erty, the local agent agreeing to waive the condition of the policy 
prohibiting such mortgage. Suit was brought upon the policy, 
and the Supreme Court of Wisconsin held that the attempted 
waiver by tbe local agent did not bind the company: Hankins vs. 
Insurance Co., supra. We have carefully examined the cases cited 
by the defendants in error, and find that, while many of them are 
based upon policies containing some of the provisions found in the 
policy in this case, yet the policies in none of the cases cited in 
brief of counsel contain an express stipulation limiting the legal 
effect ofa notice given by the insured to the local agent. One of 
the strongest cases cited by plaintiff is Gans vs. Insurance Co. (43 
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Wis., 108). That policy contained a stipulation that it should be 
void if the building should become unoccupied without the con- 
sent of the company indorsed on the policy. The agent who issued 
the policy was informed before the fire that the building was un- 
occupied, and knew that it remained so untilit burned. The com- 
pany refused to pay the loss, because no consent was indorsed on 
the policy. The policy also contained these conditions: ‘The 
use of general terms, or anything less than a distinct specific agree- 
ment clearly expressed and indorsed on this policy, shall not be 
construed as a waiver of any printed or written condition or re- 
striction herein. It is further understood and made a part of this 
contract, that the agent of this company has no authority to waive, 
modify, or strike from this policy any of its printed conditions, nor 
is his assent to an increase of risk binding upon the company until 
the same is indorsed in writing on the policy, and the increase pre- 
mium paid.” The court held that notice to the agent was notice 
tothe company. The court, in the opinion, say: “ We find no 
stipulation in the contract limiting or attempting to limit the legal 
effect of notice to the agent. The limitations therein contained go 
only to the acts of the agent. He may not vary, modify, or strike 
out the printed conditions of the policy, nor assent to an increase 
of the risk, unless the same is indorsed on the policy, and the in- 
creased premium paid. * * * But there is no stipulation that 
notice to the agent of a fact relating to the policy shall not operate 
as notice to the company. What would be the legal effect of such 
a stipulation we are not called upon to determine, and do not 
determine.” The difference between the provisions of the policy 
in the Wisconsin case and those in the case before us is apparent. 
In our case it is expressly provided that no notice to, and no con- 
sent or agreement of, any local agent should effect any condition in 
the policy until such consent or agreement is indorsed thereon. 
This language limits the effect of a notice given to the local agent, 
and of his authority to waive any of the terms of the policy. In 
this case it is not shown that the company had any notice that the 
local agent had been notified of the additional insurance. The 
testimony offered by plaintiffs to prove that Drebert, the local 
agent, consented by parol to the additional insurance before it was 
written, and was notified afterwards that it had been written, was 
insufficient to bind the defendant, without showing that such facts 
were brought to the knowledge of the company. It follows, from 
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the views already expressed, that instructions 7, 8, and 9, given by 
the court on its own motion, should not have been given. 

It 1s believed that the second paragraph of the reply, though 
not a model pleading, alleges sufficient facts to avoid the defense 
stated in the answer. The substance of that part of the reply is 
that prior to the taking out of the additional insurance the defend- 
ant had notice thereof, and consented thereto, with a full knowl- 
edge of all the facts. The language used does not suggest that 
the local agent gave such consent. The fair construction of the 
allegation is that the proper officer or agent of the defendant was 
notified. The evidence, however, fails to sustain the allegation. 
The other averments of the reply, as to what was said by Drebert 
after the additional insurance was written, do not state sufficient 
facts to constitute a waiver of the conditions of the policy. 

It is urged that the reply states facts inconsistent with the aver- 
ments of the petition. The answer pleaded a breach on the part 
of the plaintiffs of certain stipulations contained in the policy. The 
reply alleged matter showing a waiver of these conditions by the 
company. The plaintiff's pleadings are consistent. The plaintiffs, 
upon the trial, introduced testimony to show that the value of the 
property insured at the time of the fire was at least $5,000. To 
show that the value at the time was not so large, the defendant 
put in evidence the proofs of loss made by the plaintiffs to the 
Orient Insurance Company, in which they placed the total value of 
the property insured at the time of the fire at $1,564.78. The 
court, in the thirteenth paragraph of the charge, instructed the 
jury that “the measure of damages is the fair market value of the 
goods destroyed at the time and place of the fire.” This is the 
correct rule where the loss equals or exceeds the total amount of 
insurance upon the property destroyed. The insurance on the 
property in all three of the companies amounted to $2,400. The 
policy in suit provides that “in case of any other policies, whether 
made prior or subsequent to the date of this policy, the insured 
shall be entitled to recover of this company no greater proportion 
of the loss sustained than the sum hereby insured bears to the 
whole amount of the policies thereon.” Under the evidence, the 
jury could have found that the total value of the property de- 
stroyed was only $1,564.78, which was much less than the entire 
insurance. The jury should therefore have been instructed that if 
they found that the loss was less than the whole insurance the 
plaintiffs were not entitled to recover a greater part of the loss 
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than the sum covered by the policy in suit bears to the total 
amount of insurance. 

A point was made on the trial in the lower court that the plaint- 
iffs were not the owners of the policy at the commencement of the 
suit. On the question of the assignment of the policy, the evidence 
was conflicting. The instructions given at the defendant’s request 
fairly submitted this branch of the case to the jury. 

The other errors complained of are either disposed of by the 
views herein stated or are such as will not be likely to arise on a 
new trial of the case, and therefore will not be noticed in this 
opinion. The judgment of the district court is reversed, and the 
case remanded for further proceedings. The other judges concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


vs. 
COVENANT MUT. BEN. ASS’N 


Tothe question. ‘‘ Have you personally consulted a physician, been prescribed 
for or professionally treated within the past ten years?’ The answer was 
“No.” The application was a warranty. 


Held, That it was not necessary that a false answer should be intentionally 
so to work a forfeiture. 


Held, That consultation or treatment meant for the purpose of procuring or 
furnishing any medical aid and not simply for a specific disease. 


Held, That a subsequent question inquiring, “‘ifso, for what disease,” did 
not limit the scope of the first question. 


Held, That giving medicine by a physician to relieve suffering is prescribing. 
A jury may be cautioned against being influenced by sympathy. 


H. M. Knowtron, G. E. Wiiuiams, and E. M. Reed, for Plaintiff. 
A. E. Avery and W. C. Canxins, for Defendant. 
Devens, J. 
By the terms of his application, which is referred to and made 
a part of the benefit certificate issued to the insured, he warranted 
the answers to the questions propounded “to be full, complete, 


* Decision rendered, Jan. 17, 1891. 
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and true,” and agreed that the answers and application should 
form the exclusive and only basis of the contract between himself 
and the defendant, and further agreed that, if “any misrepre- 
sentations or fraudulent or untrue answers” had been made, the 
contract should be null and void. The acknowledgement which 
was subscribed by the insured controls and governs the answers 
to which it refers, nor does it seem important to determine whether 
they are to be treated as warranties which are to be literally com- 
plied with or as representations only, as if they (the latter) were 
material to the risk, and were so made and treated by the parties. 
Where one asserts that certain statements are true, and that, if 
not true, this fact shall avoid the policy, the question whether they 
were actually material is not important, as parties have the right 
to make their truth the basis of the contract: Miles vs. Insurance 
Co., 3 Gray, 580; Insurance Co. vs. France, 91 U. S., 510; Powers 
vs. Association, 50 Vt., 630; McCoy vs. Insurance Co., 133 Mass., 
82. The case at bar differs obviously from those in which an ap- 
plicant has averred that the answers made by him are true accord- 
ing to his best knowledge and belief, or has limited his statement 
by other similar words. Such answers, if accepted by the insurer, 
would render it necessary for them to prove that, as thus limited, 
they were untrue: Clapp vs. Association, 146 Mass., 529. 

The sixth question in form A of the application was: “Have 
you personally consulted a physician, been prescribed for, or pro- 
fessionally treated within the past ten years?” To this question 
the insured answered, “No,” and it has been found by the jury, 
upon an issue submitted to them, that this answer was false. The 
plaintiff contended that such an issue should only be found against 
her in case the answer was intentionally false. In our view, the 
insured having made the truth of his statements the basis of his 
contract, it was sufficient for the defendant to show that this state- 
ment was actually untrue. The plaintiff further claimed that the 
question referred to in the application should be construed as re- 
ferring to a specific disease, and that, if the insured had consulted 
or been prescribed for by a physician for a pain that did not 
amount to a disease; his answer to this question would not pre- 
vent the plaintiff from recovering. The presiding judge declined 
to instruct in accordance with this contention, and instructed the 
jury that if Cobb, the insured, being, as he supposed, in need of a 
physician, went to one for the purpose of consulting him as to 
what the matter was with him, had an interview, answering such 
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inquires as the physician deemed pertinent, receiving aid, advice, 
or assistance from him, Cobb “consulted” a physician, within the 
meaning of the interrogatory; and, further, that if they found that 
he went to a physician for the purpose of procuring aid and 
assistance from the physician as such, and the physician prescribed 
a remedy, or treated him professionally either by giving him a 
prescription or by administering hypodermic injections of mor- 
phine, of which there was some evidence, then he was profession- 
ally “treated,” within the meaning of the interrogatory, or pro- 
fessionally “prescribed for.” This ruling appears to us correct. 
While the question whether Cobb had a fixed disease, and what the 
disease was, might be an inquiry involved in considerable em- 
barrassment, the question whether he had consulted a physician, 
or had been professionally treated by one, was simple, and one 
about which there could be no misunderstanding. Had it been 
replied to in the affirmative, the answer would have led to other 
inquiries. Indeed, the question which follows is, “If so, give 
dates, and for what disease,” It is upon the existence of this lat- 
ter question that the plaintiff founds an argument that it was nec- 
essary to show that Cobb had some distinct disease permanently 
affecting his general health before it could be said that he answered 
this question untruthfully. But the scope of the question cannot 
be thus narrowed. Evenif Cobb had only visited a physician from 
time to time for temporary disturbances, proceeding from acci- 
dental causes, the defendant had a right to know this, in order that 
it might make such further investigation as it deemed necessary. 
By answering the question in the negative, the applicant induced 
the defendant to refrain from doing this. In Insurance Co. vs. 
McTauge (49 N. J. Law, 587), it was held that where the applicant 
stated that he had not consulted a physician, or been prescribed 
for by one, and such statement was shown to have been false by 
proof of a prescription received, there could be no recovery, al- 
though it appeared to have been given for a cold. The court say: 
“The representation did not aver a condition of health, or that it 
was requisite or proper to consult a physician. It averred that 
he had not consulted a physician, or been prescribed for by a 
physician. The fact found contradicted this averment whether the 
consultation and prescription related to a real disease or an ap- 
prehended disease.” After retiring, the jury returned into court, 
with a request that the court would define the word “ prescription.” 
There was evidence in the case from three physicians tending to 





218 Report of Decisions. { March, 


show that on more than one occasion they had consulted with 
him, administered hypodermic injections for the pain which he 
was suffering, and also given him medicine. The presiding judge 
instructed the jury fully as to the meaning of a “ prescription,” 
and added that, if the insured went to one of those physicians 
and received from him a medicine as a physician, for the purpose 
of assistance and relief in a difficulty under which he was then 
suffering, then it is a “prescription,” within the meaning of the 
law. The judge added: “And it is your duty as jurors so to find 
whether the consequences may be as you would wish them, or 
otherwise.” The plaintiff excepting to the last paragraph, as a 
charge upon the facts, the presiding judge modified this, and said: 
“*T will endeavor in this way to define a ‘prescription,’ and let this 
definition stand for the definition objected to: If the insured went 
to a physician for the purpose of getting his aid, advice, or assist- 
ance as a physician in a difficulty under which he was then suffer- 
ing, or supposed himself to be suffering, and the physician, hear- 
ing what the insured had to say, as a physician, and, for the purpose 
of relief or cure or aid or assistance, gave to the insured medicine, 
then it may be said that such a physician prescribed for him.” 
To this the plaintiff also objected, as a charge upon the facts, and 
claimed that the jury should have been instructed that the word 
“prescription ” was a word in common use, which they could de- 
fine as well as the court. This latter instruction leaves clearly to 
the jury the inquiry whether the insured had gone tothe physician 
and received from him aid, assistance, medicine, etc., in answer to 
his application. We cannot see that it has any element of a charge 
upon the facts. The definition of a “prescription” was entirely 
correct, nor, even if a word in common use was explained, was 
there reason why the judge shoula not define it in answer to the 
request if he gave them an accurate definition. 

The plaintiff also insists that the last clause of the definition as 
first given was a charge upon the facts. It is perhaps sufficient 
to say that it was clearly withdrawn, and the later definition given 
in the place of it. We do not, however, consider the last clause of 
the first definition as a “charge” upon the facts within the mean- 
ing of Pub. St., c. 153, § 5. The judge had defined the word as to 
the meaning of which they had inquired, and submitted to them in 
a condensed way the evidence bearing upon the issue which they 
were to determine. Certain facts, if they find them to exist, he 
informs the jury, will make a “ prescription” by a physician, within 
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the meaning of the law. He then adds: “And it will be your 
duty as jurors so to find, and it is your duty so to find, 
whether the consequences may be as you would wish them 
to be or otherwise.” Although the last clause is a cau- 
tion t6 the jury to disregard the consequences which may follow 
their decision, there is no reason why a judge, when he deems it 
proper to.do so in the trial, may not caution the jury not to be 
swayed by sympathy, prejudice, or passion, and direct them to be 
governed in their finding by the facts as they exist, without regard 
to the results that may follow therefrom. 

On the back of the certificate there is, among many conditions, 
the twelfth, which recites that the contract shall be subject to and 
construed only according to the laws of Illinois. The plaintiff re- 
lies on the case of Insurance Co. vs. Rogers (119 Ill, 474), as being 
the law of Illinois. In this case it is said that, as a general rule, 
where the application for insurance on a person’s life is expressly de- 
clared to be a part of the policy, and such statements are warranted 
to be true, they will be deemed material, whether actually so or 
not. But, as a qualification, where a statement in a policy of 
insurance that the answers, statements, etc., in the application are 
warranted by the assured “to be true in all respects” is followed 
by the further statement “that, if this policy has been obtained by 
or through any fraud, misrepresentation, or concealment, said pol- 
icy shall be absolutely null and void,” which fraud relates to the 
answers to the questions in the application, erroneous answers not 
material to the risk, honestly made in the belief that they are true, 
will not be so far binding on the assured as to present any obstacle 
to his recovery. The case is not decided on this point, but on the 
ground that, whether answers are warranties or representations, 
the burden of proving their falsity was upon the defendant,—a 
proposition not controverted by the defendant in the case at bar. 
It is only on this last ground that the case can be held an author- 
ity for the law of Illinois. Im the case at bar, the policy is de- 
clared to be avoided, not only by misrepresentations and fraudu- 
lent answers, but by those which are untrue, and the question 
which is found to have been untruly answered must be deemed to 
have been made by the parties material to the risk. Bill dismissed. 
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SUPREME COURT OF INDIANA. 


PFISTER er at. 
US. 


GERWIG et au.* 


Transfer of property by law to heirs in case of death is not a violation of a 
policy provision making it void in case of transfer. 

A complaint not good as to all the plaintiffs is not good as to any, and an ad- 
ministrator and heir cannot join in suit because of doubt as to proper 
party. 

Violation of a by-law of a mutual company, forbidding transfer by mortgage, 
is fatal to recovery. 

A member cannot assail the right of the corporation to make a by-law prior 
to his membership. 


SmackterorD & Vance and Ws. P. Epson, for Appellanis. 
Iatznart & Taytor, for Appellees. 


Exxiort, J. 

This action is prosecuted by Aloysius Pfister, administrator of the 
estate of Joseph Gerwig, deceased, and by Rosina Gerwig, widow 
of the intestate, against the German Mutual Insurance Company 
and eight children of the deceased. The complaint is founded on 
a policy of insurance issued to the intestate in his life-time, and 
conditioned that the loss shall be payable to the insured, his heirs, 
executors, or administrators. Both personal and real property are 
covered by the policy, and each species of property is separately 
insured. After the death of the insured, the property described in 
the policy was destroyed by fire. It is averred in the complaint 
that the administrator obtained an order to sell the property for the 
payment of the debts of the decedent, but before sale was made the 
property was burned. 

One of the paragraphs of the answer sets forth a by-law of the 
company forbidding the transfer of the property, and providing 
that in case of a transfer the policy shall be void; and it is averred 


* Decision rendered, March 15, 1890. 
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that a transfer was made by operation of law, inasmuch as the death 
of the assured transferred the property to his heirs. To this para- 
graph a demurrer was properly sustained, for the reason that a 
transfer to the heirs, or executors or administrators, by operation 
of law, upon the death of the insured, did not avoid the policy in 
this instance. The facts pleaded do not bring the case within the 
class of cases represented by Hind vs. Woolworth (93 N. Y., 75), for 
the reason that the inhibition in the policy and by-laws does not 
cover a transfer made by law upon the death of the assured to his 
heirs or personal representatives. 


The seventh paragraph of the answer sets forth a by-law, and 
avers that it was violated by the assured by the execution of a 
mortgage. The by-law pleaded reads thus:— 

Transfers of policies are to be made only by the assent of the board of direc- 
tors. Every transfer or incumbrance of the property, whether by mortgage, 
judgment, lien, or otherwise, after the same has been insured in the company, 
cancels the policy, and the same is null and void, except such transfer or in- 
cumbrance is ratified by the board of directors, and shall be noted on the 
policy. 

The answer is addressed to so much of the complaint as seeks a 
recovery for the value of the real estate, and offers to confess judg- 
ment for the value of the personal property. Issue was formed by 
areply. The mortgage was introduced in evidence, and the court 
instructed the jury to find for the defendant, the insurance company, 
The defendant subsequently paid into court the amount of the 
insurance upon the personal property, and the penalty provided by 
statute. The plaintiffs accepted the sum paid into court, and, asthe 
record recites, “ waive the error arising from the failure of the jury 
to find in their verdict against the defendant, the German Mutual 
Fire Insurance Company of Indiana, for the damages for such loss 
upon the counters and shelving described in the policy of insurance 
set up in the complaint, but waive nothing further.” It thus ap- 
pears that the plaintiff recovered and received the full value of the 
personal property, so that the only question is as to the right to 
recover the value of the real estate destroyed by fire. There is 
some conflict in the authorities as to whether an administrator can 
sue on a policy of insurance on real estate executed to the decedent 
in cases where the property is burned after his death. Mr. Croswell 
says: “The money paid over under a policy of insurance on build- 
ings is personal property, if paid before the death of the decedent; 
but if the buildings are destroyed after the death of the decedent 
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the money is real estate: Crosw. Ex’rs, § 357. In Wyman vs. Wy. 
man (26 N. Y., 253) it was held that the heirs may sue; and other 
cases lay down a similar doctrine: Burbank vs. Insurance Co., 24 
N. H., 550; Culbertson vs. Cox, 29 Minn., 309. But in Lappin vs. 
Insurance Co. (58 Barb., 325); Insurance Co. vs. Dodge (44 Mich., 
420), a somewhat different doctrine seems to be asserted. We do 
not, however, deem it necessary to decide this question for the case 
may be disposed of on other grounds. If it be true that the heirs 
alone can maintain the action, then the administrator has no cause 
of action; and, therefore, whatever view be taken, the complaint is 
bad since it is firmly settled that a complaint by two or more per- 
sons must show a cause of action in all, or it will be bad on de- 
murrer. The rule, as asserted in a long line of decisions, is that a 
complaint not good as to all of the plaintiffs is not good as to any 
ofthem: Brumfield vs. Drook, 101 Ind., 190; Insurance Co. vs. 
Kittles, 81 Ind., 96; Schee vs. Wiseman, 79 Ind., 389; Berkshire vs. 
Schultz, 25 Ind., 523. 

We regard the transfer by mortgage as fatal to the right of re- 
covery. A person who enters a mutualinsurance company becomes 
a member of the company, and is bound to take notice of the by- 
laws in force at the time he acquires his membership: Bauer vs. 
Samson Lodge, 102 Ind., 262; Holland vs. Taylor, 111 Ind., 121; 
Supreme Lodge vs. Knight, 117 Ind., 489; Grey vs. Supreme Lodge, 
118 Ind., 293. 

It is urged that the directors had no authority to adopt the by- 
law relied on by the appellee. To this position there are two 
answers: First. The articles of association, corresponding to what 
the text-writerscall the “ constating instrument,” confer authority 
upon the board of directors to enact by-laws; and this is a valid 
delegation of authority: Wood’s Field, Corp., § 266. Second. A 
person who becomes a member of a mutual insurance company 
assents to the by-laws under which he acquires a membership, and 
he cannot afterwards successfully assail their validity on the 
ground that they were not regularly adopted. Or, as Mr. Water- 
man states the rule: “ A person who has voluntarily become a mem- 
ber of a corporate body cannot object that the corporation had no 
power to make a by-law:” 1 Wat. Corp., 235. There is an essen- 
tial difference between strangers and the members or stockholders 
of a corporation; for strangers are not always bound to take 
notice of them, although there are instances in which they cannot 
question them, and wherein they are chargeable with notice of them: 


eo 
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Id., 278. One of the duties of a person who becomes a member of 
a mutual insurance company is to inform himself of its by-laws, and 
he cannot escape their force although he may have had no actual 
knowledge of them. A very strong application of this rule was 
made in a mutual insurance company case in which Chief Justice 
Gibson declared that without such a rule mutual companies could 
not exist: Insurance Co. vs. Perrine, 7 Watts & S.,348. In the 
case of Miller vs. Association (N. J.), the general doctrine was 
carried very far; the court saying: “ But it is clear that a member 
of the company is chargeable with notice of all the by-laws of the 
company, and of the conditions of insurance adopted by the com- 
pany, whether contained in the by-laws or in resolutions.” It is, 
perhaps, to be regretted that the legislature has not required by- 
laws of a character directly affecting the contract of insurance to 
be set forth in the policy; but that is a matter for the legislature, 
and not for the courts. Judgment affirmed 


SUPREME COURT OF ILLINOIS. 


MILLERS’ NATIONAL INS. CO. 
vs. 


KINNEARD.* 


An oral agreement to receive a specified sum in sixty days, in full satisfaction 
of the policy, is not inconsistent with a prior written agreement fixing 
the amount of insurance and of total loss at a larger sum. 

A compromise agreed on with an adjuster, who comes pursuant to a notice 
from the company that he will come and close the matter, in the absence 
of knowledge as to limitations of his authority, is binding. 


Hoyne, Fottanspez & O’Connor and Myron H. Beacs, for Appellant. 
Tuomas Bates, for Appellee. 


; Baker, J. 
In this action of assumpsit, brought by appellee against the ap- 
pellant corporation in the Circuit Court of Cook County, he got 
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verdict and judgment for $4,676.99, and the judgment was af- 
firmed in the appellate court. Appellee was owner of a mill, ele- 
vator, and other property, worth over $30,000, and on which he 
had insurance in various fire companies, including appellant, 
amounting to $17,500. The policy of appellant was for $5,000. 
In July, 1885, the insured premises were destroyed by fire. The 
declaration herein did not count upon the policy of insurance, but 
contained the common counts and two special counts, based on an 
alleged compromise and settlement made between appellee and 
the appellant and the other insurance companies, and in and by 
which appellee agreed to receive, in full of all demands, and appel- 
lant and the other companies to pay, the sum of $13,500, witkin 
sixty days from the date of the settlement, of which sum appellant 
promised to pay the sum of $3,872.19 within said sixty days. All 
issues of fact in the case are by the verdict and the judgment be- 
low conclusively settled in favor of appellee. It is claimed by ap- 
pellant that two questions of law are involved in the ruling upon 
the instruction and otherwise of the trial and appellate courts. It 
is suggested that these questions are embraced in the following 
propositions : (1) Whether the oral agreement alleged to have 
been made with Mr. French, the adjuster, was or is valid. (2) 
Whether Mr. French, as adjuster or otherwise, had authority to 
make such an agreement, or to bind appellant thereby; and 
whether appellant is bound by it. 

French, the adjuster, arrived on the ground on July 20th, and 
for several days was engaged in investigating and adjusting the 
loss. Appellee was insisting that his damages were greater than 
the amounts which he finally consented to accept in full satisfac- 
tion of his claims, and the adjuster first fixed the loss at less than 
the sum eventually agreed upon. On July 22d the parties came to 
an understanding, and the adjuster made out an “adjuster’s agree- 
ment,” which they both signed. This written agreement fixed the 
amount of loss on each class of insured and destroyed property, 
and the total loss, and also the insurance upon each class of prop- 
erty, and the total insurance. It covered only the points of amount 
of loss and of insurance. It is a conclusively established fact of 
the case that, in addition to this “ adjuster’s agreement,” there was 
a parol agreement that within sixty days from that date appellant 
would pay $3,872.19, and that appellee would accept the same in 
full of all his demands under the policy. This parol contract is 
not in conflict with the written agreement, but it makes provisions 
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for matters which are untouched by the latter. No reason is per- 
ceived why a written contract may not be executed, and the exe- 
cution of such contract be the consideration for another and a 
parol contract. The oral agreement upon which the recovery in 
this case is based was and is a valid contract. A compromise set- 
tlement of an unadjusted and disputed claim is valid and can be 
enforced. Insurance Co. vs. Chesnut (50 I1., 111), the suit was not 
upon the policy, but upon an alleged settlement and promise to 
pay, and the judgment recovered upon the new promise was af- 
firmed. It was there held thatthe new agreement was not nudum 
pactum; that there was a dispute in respect to the amount due; 
that Wigle, after signing a statement of loss at the amount agreed 
upon, without fraud could not have recovered a larger sum; and 
that his agreement to take that was a sufficient consideration for 
the promise of the company to pay it: See, also, Insurance Co. 
vs. Archdeacon, 82 Ill., 236; Simmons vs. Clark, 56 Ill., 96; Weiger 
vs. Gould, 86 Ill, 180; Miller vs. Hawker, 66 I1l., 185. 

The other question made in the case is in respect to the author- 
ity of French, the adjuster, to make the agreement sued on, and 
bind the appellant thereby. Under date of July 14, 1885, the sec- 
retary of the appellant insurance company wrote to appellee as 
follows: “ We will arrange with the other companies so that ad- 
justers can meet you at same time, and close the matter up as 
speedily as possible.” And on the 17th of the same month he 
wrote to him thus: “Our adjuster, Mr. French, will be in your 
place on the arrival of the train from Kansas City, afternoon Mon- 
day next, 20th inst.” Among the special findings of fact made by 
the jury are, in substance, these: That the plaintiff did not know 
that investigation made by French was only for the purpose of as- 
certaining the amount of the loss, and that the insurance com- 
pany did not intend to waive any of its rights under the policy; 
that Mr. French assumed to be employed by the defendant with 
authority to make an agreement to pay the loss which the plaintiff 
had sustained, and that he assumed to be authorized by the de- 
fendant to promise to pay any particular sum of money agreed 
upon in settlement of the loss. In view of the fact that appellee 
had no knowledge of the private instructions given to French by 
the company, that the secretary of the company had written to him 
that French was their adjuster, and further, that he had authority 
to “close the matter up as speedily as possible,” and that French 


assumed to have authority to make an agreement to pay the loss, 
Vor. XX.—15. 
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and agreed upon a definite sum to be paid, it would seem that the 
jury could not properly do otherwise than find that, as between 
appellant and appellee, French was duly authorized to make the 
promise to pay $3,872.19. As is aptly suggested by the appellate 
court in their opinion, the matter could not be closed up so long 
as anything was left in dispute. In this case, the company having 
notified appellee that their adjuster would have the ample power 
indicated in the letter of July 14, and he having had no notice 
otherwise, it is wholly immaterial, so far as his rights are con- 
cerned, to what extent the power of the adjuster was circumscribed 
by private instructions: Insurance Co. vs. Schettler, 38 IIl., 170; 
Insurance Co. vs. Chesnut, 50 Ill., 118; Insurance Co. vs. Maguire, 
51 TL, 350; and numerous other cases. The instructions of the 
court may not have been strictly accurate in respect to the matter 
of authority, but it is manifest from what has been said that it did 
not injuriously affect the rights of uppellant. There is no substan- 
tial error in the record. The judgment of the appellate court is 
affirmed. 


SUPREME COURT OF INDIANA. 


ISGRIGG 


vs } 


SCHOOLEY err un 


The member complied with all the requirements of the by-laws of a benevo- 
lent society requisite to a change of the beneficiary, except the surrender 
of the certificate, which was impossible because it was wrongfully with- 
held from him by the original beneficiary. 

Held, That the law will not require impossibilities, and equity will consider 
that done which ought to be done, when the member has done all within 
his power. 

Held, That the compliance was sufficient to change the beneficiary. The 
right existed at the inception of the contract to change the beneficiary, 
and could not be defeated by the wrongful act of the latter. 


James B. MERIWETHER, for Appellant. 
J. K. Marsu, for Appellees. 


* Decision rendered, September 18, 1890. 
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Oxps, J. 

In May 1882, William H. Schooley became a member of Hoke 
Lodge, No. 177, Knights of Honor. A beneficiary certificate for 
$2,000 was issued to him by the supreme lodge, payable to his wife, 
Ida M. Schooley, at his death. William H. Schooley died October 
31, 1886. Ida M. Schooley, the wife and beneficiary named in 
the certificate, brought suit in the Clark Circuit Court against the 
Supreme Lodge, Knights of Honor, to recover the fund, $2,000. 
The supreme lodge appeared by attorney, and alleged that Edward 
G. Isgrigg, Ida M. Schooley, and David Rodman were each claim- 
ing the fund, and asked an order that said lodge be permitted to 
pay said fund into court, and that said parties be required to liti- 
gate between themselves and determine their rights to the fund, 
and that said lodge, upon the payment of the fund into court, be 
discharged. An order was accordingly made, and the supreme 
lodge paid the money into court, and was discharged. Rodman 
disclaimed any interest in the fund, and the said Edward G. Isgrigg 
filed a cross-complaint, claiming the right to the funds as executor 
of the last will of said William H. Schooley, deceased. The cross- 
complaint of Isgrigg alleges the death of William H. Schooley, and 
that the said Isgrigg was duly appointed as executor of his last 
will and testament; the issuing of the certificate in which his wife, 
Ida M., was named as beneficiary; that, by the by-laws of the 
order, the beneficiary could be changed by the member, and an- 
other substituted; that, more than two years prior to the death of 
William H. Schooley, his wife, Ida M., abandoned him, and failed 
and refused to live with him, or even visit him, though requested; 
that at the time of and during such abandonment, he, the said 
William H., was an invalid, having consumption, unable to care for 
himself; that said William H., by his last will, had devised said 
fund to said Isgrigg to pay the persons who had taken care of him 
during his sickness, after his said wife had abandoned him; that 
the by-laws of the order provided that when a member desired to 
change the beneficiary named in his certificate he should indicate 
his desire in writing to his subordinate lodge, surrender the old 
certificate, and pay fifty cents for a new certificate; and that, upon 
the member making such request, and paying the fifty cents, it was 
made the duty of such subordinate lodge to forward the same to 
the supreme lodge, and the supreme lodge would issue a new cer- 
tificate in the name of the new beneficiary, and cancel the old one; 
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that prior to the death of said William H. Schooley he made ap- 
plication to his subordinate lodge to which he belonged to change 
the beneficiary from his wife, Ida M., to said Edward G. Isgrigg, 
his uncle, who had cared and provided for him in his sickness, and 
who would continue to provide for him; that he made a written 
application and demand for such change to said lodge in upen ses- 
sion, stating as his reasons therefor that his wife, Ida M., had 
abandoned him, and refused to nurse or care for him in his sick 
and enfeebled condition for some three years, and that during that 
time he had been cared for by said Edward G. Isgrigg and other 
kind friends, and that he paid to said lodge fifty cents for the new 
certificate, as required by the by-laws, and that he stated in said 
writing that he was unable to surrender said policy for the reason 
that his wife, Ida M., had taken possession thereof, without his con- 
sent, some three years prior to that date, and refused to surren- 
der the same, and claimed and stated to him that the same was 
lost; that said written statement presented to said subordinate 
lodge was made out in triplicate, and that one was delivered to 
said subordinate lodge in open session as aforesaid, and one of the 
copies was mailed, postage prepaid, to the supreme lodge. The 
paragraphs further allege that the officers of said subordinate lodge 
and said Ida M. conspired together to prevent a change in the 
beneficiary named in said certificate, and the officers, whose duty 
it was to do so, neglected and refused to certify said application 
for the change, and transmit the sum of fifty cents so paid fcr the 
making of the change to the supreme lodge, as it was their 
duty to do. 

It is the general rule that a member of a benefit society, holding 
a certificate of insurance, and desiring to change the beneficiary 
named therein, must make an application and procure the change 
in accordance with the by-laws of the society providing the man- 
ner in which such change may be made. In the case of Holland 
vs. Taylor (111 Ind., 121), it was held that a person who becomes & 
member of a mutual benefit association is bound to take notice of 
the by-laws, and that the by-laws become a part of the contract 
the same as if written in the certificate, and that the beneficiary 
named in such certificate providing for a change of the beneficiary, 
does not, during the life of the member, have an indefeasible right 
in the contract or fund, but such beneficiary has an interest which 
can only be defeated by a change effected in the manner provided 
by the by-laws; and such is the universal doctrine held by this 
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court and courtsin general. But there are exceptions to this general 
doctrine. Equity will aid imperfect changes of beneficiaries, and 
it considers that done which ought to have been done, and never 
requires impossibilities. The facts as pleaded in each paragraph 
of the cross-complaint show that, by the terms of the certificate 
and the by-laws of the association, the member had the right to 
change the beneficiary named in the certificate, by making applica- 
tion to the local lodge of which he was a member, and surrender- 
ing the certificate, and paying fifty cents for issuing a new certifi- 
cate. This was all that was required on behalf of the member to 
make the change. It also appears that at the time the certificate 
was issued the beneficiary named was his wife, then living with 
him; that soon after he became in ill health, having consumption, 
and so remained until his death; that, some three years before his 
death, his wife, the beneficiary named in the certificate, abandoned 
him, and left him to be cared for by other relatives and friends; 
that she had obtained possession of the certificate without his con- 
sent, and refused to surrender it, and informed him that it qs 
lost.. Under this state of facts the member appeared at a meeting 
of his lodge when it was in open session, and made a written de- 
mand that the beneficiary named in his certificate be changed, 
requesting that a new certificate be issued, in which Edward G. 
Isgrigg, his uncle, who had been providing for him and would con- 
tinue to do so, be named as beneficiary, and paid to the lodge fifty 
cents, required to be paid for the issuing of a new certificate; also 
setting out his reasons for the change, and that his wife had taken 
possession of the certificate, and refused to surrender it, and 
claimed to him that it was lost. He also forwarded a copy of the 
written demand and reasons for the change and statement in re- 
gard to the disposition of the certificate to the officers of the su- 
preme lodge. This the said William H. Schooley did some six days 
before he died. The benefit society, the Supreme Lodge, Knights 
of Honor, has paid the money into court. It makes no question as 
to its liability to pay the money due on the certificate, and the 
question presented is as to the rights of Ida M. Schooley, the bene- 
ficiary named in the original certificate, and Edward G. Isgrigg, 
the person named in the application of the member, William H. 
Schooley, in his application and demand for a change of benefici- 
aries. When the certificate was issued there was vested in 
William H. Schooley, the member whose life was insured, by the 
by-laws, a right to change the beneficiary named in the certificate. 
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The beneficiary named took it subject to the member’s right to 
change and designate some other person in her stead; but, accord- 
ing to the facts alleged in the cross-complaint, she took possession 
of the certificate, and sought to prevent any change being made 
by withholding the certificate, and alleging that it was lost, and 
preventing her husband, the assured, from surrendering the certi- 
ficate and designating another beneficiary; and under these cir- 
cumstances the assured did all that he could do towards asserting 
his right to make a change. He did all that was required by the 
by-laws of the association, except to surrender the certificate, 
which he was prevented from doing by the beneficiary originally 
named, who now claims she is entitled to the fund because she 
withheld from the assured the certificate which the by-laws con- 
templated was to be held by him and surrendered, if he desired to 
change the beneficiary. Shé prevented a formal surrender of the 
policy, and now claims she is entitled to the fund, because she 
placed it beyond his power to comply with the technical terms of 
tl® by-laws in the surrender of the policy. The assured had the 
right to make the change. He did all that was within his power to 
do in compliance with the by-laws governing such change. The 
appellee, the beneficiary named in the original certificate, pre- 
vented him from a formal compliance in the delivery of the certifi- 
cate, and equity will regard that as done, since he had the right 
to its possession, and the right to have delivered it, but could not 
do so by reason of the acts of the appellee, and equity requires no 
impossibilities. The case of Grand Lodge vs. Child (decided by 
the Supreme Court of Michigan) is very similar to the case at bar. 
In that case the member had lost his certificate, and he made ap- 
plication to have the beneficiary changed, the by-laws requiring 
in case of a change that the old certificate be surrendered. The 
court, in the decision of the case, says: “It is claimed by counsel 
that the law must give it to Mrs. O’Conner, because such was the 
contract when made; and that Mr. Child, by the loss of the certifi- 
cate, had placed it out of his power, under the rules of the order, 
to make a change in the beneficiary legally, and that in such case 
equity follows the law. All contracts are presumably made in view 
of the law governing their construction, and the rules of evidence 
applicable when the contract is sought to be established and ap- 
lied. The law never requires impossibilities, and the rules of the 
order which required the certificate to be surrendered when 4 
change of the beneficiary was made, that it might be indorsed upon 
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the certificate, could only be construed as requiring that to be 
done when the certificate was in existence. The existence of the 
right to share in the benefits of the order, and to direct who should 
receive the fund in case of the death of a member, was a right 
vested in the member as soon as he became entitled thereto, and 
the certificate was only evidence of the existence of that right; and 
when that evidence was lost, the right remained, and its existence 
could be established by any other competent evidence; and the 
same is true of the existence of the change directed by the member 
of the beneficiary. Mr. Child did all he could do in making the 
change, and it should have been allowed and done by the order. 
Equity will consider that done which ought to have been done, 
For the purpose of determining the rights between the defend- 
ants, the proceeding is governed by equitable principles. The 
fund is held in trust by the order for the person to whom it be- 
longs; and it is true in this, as in every other case, equity follows 
the law, so far as the law goes in securing the rights of the parties, 
and no further; and, when the law stops short of securing this 
object, equity continues the remedy until complete justice is done. 
In other words, equity is the perfection of the law, and is always 
open to those who have just rights to enforce when the law is 
inadequate. Any other conclusion would show our system of 
jurisprudence not only a failure, but adelusion anda snare. Jus- 
tice alone can be considered in a court of chancery, and technicali- 
ties never be tolerated except to obtain and not to destroy it.” 
See, also, Bac. Ben. Soc., § 310. What we have quoted is decisive 
of the question in this case. The right of the assured to make a 
change in the beneficiary existed as soon as the certificate was issued. 
By the conditions in the by-laws, a mode of making such change 
was prescribed which it was the duty of the member to follow 
while it was within his power to do so; but whenever a state of 
circumstances existed which deprived him of the power of form- 
ally complying with them, then he was relieved of a literal com-® 
pliance with the rules governing the change, but was not diyested 
of the right to make a change. The by-laws having provided a 
mode of making a change while it was within his power to comply 
with the by-laws, he could not make the change in some other way. 
The by-laws providing that the change should be made by applica- 
tion to the order, he could not omit to make an application to the 
order and make the change by will, and so it has been held by this 
court: Holland vs. Taylor, supra. But having done all that he 
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could towards complying with the by-laws in making the change, 
and having been prevented from a formal compliance by the ap- 
pellee, she cannot now set up her own wrongful act to prevent a 
recovery for the benefit of the new beneficiary. The facts stated 
in each paragraph of the cross-complaint show such a compliance 
with the by-laws in changing the beneficiary as entitles the new 
beneficiary, Edward G. Isgrigg, to recover the funds. 

Some formal objection is made to these paragraphs for the rea- 
son that no copy of the certificate is filed with them, but they refer 
to copy set out with appellee’s complaint; but this objection is not 
tenable: Wadkins vs. Hill, 106 Ind., 548. It follows from the con- 
clusion we have reached that the court erred in sustaining the 
demurrer to the first and second paragraphs of appellant’s cross- 
complaint. Judgment reversed, at costs of appellee, with instruc- 
tions to proceed in accordance with this opinion. 


UNITED STATES CIRCUIT COURT. « 
DISTRICT OF MONTANA. 


HARTFORD FIRE INS. CO. er at. 
US. 


BONNER MERCANTILE CO.* 


An award rendered by an arbitrator on a damaged stock without any per- 
sonal examination of the stock, and based simply on the bills, invoices, 
and inventories, is invalid; as is also an award without sufficient evidence 
or proper hearing or made under direction of one of the parties. 

An arbitrator must act in consultation with the other arbitrators, but if 
called as an umpire it was proper to make up his decision alone. 

The Montana statute of 1879, regarding arbitration cannot deprive the Fed- 
eral court of jurisdiction in equity to set aside an award. 

Where misconduct is charged, equity has jurisdiction. 2 

Where several companies join in arbitration and a single award is made, a 
single bill may be brought by all to set it aside. 

Where the amount insured by each company exceeded $2,000 and there ap- 
pears nothing to show that the loss is to be apportioned, the court will 

nsession oceania easaaaiacisna ie 


* Decision rendered Nov. 6, 1890. 
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assume jurisdiction since the plaintiff might select any of the companies 
and sue for the entire loss. 


Hacer & Van Ness, for Complainants. 
Forsis & Forsis (M. Krrxparrice, of counsel), for Defendant. 


Know ss, J. 

The plaintiffs, being seventeen insurance companies, have pre- 
sented to this court their bill of complaint in equity, and, among 
other prayers, ask foran injunction enjoining defendant from com- 
mencing or prosecuting any actions at law against plaintiffs by 
reason of an award hereinafter described, or in any manner taking 
any steps to enforce any claim under, or by virtue of, or based 
upon said-award, pending this action, and that, upon a final hear- 
ing, said award be vacated and annulled, and the preliminary in- 
junction be made perpetual. It appears from plaintiffs’ bill that 
plaintiffs severally, with other insurance companies, insured cer- 
tain property of defendant against loss by fire, or damage on ac- 
count thereof. That there was a loss of and damage to said prop- 
erty on account of a fire which occurred in the vicinity of the 
place where the same was situated. That, as to the amount and 
extent of this loss, there was a dispute between plaintifis and de- 
fendant. With a view of settling this dispute, plaintiffs and de- 
fendant entered into an agreement to submit the same to arbitra- 
tion. That in this agreement it was provided plaintiffs should 
select. one person to act as arbitrator, the defendant a second per- 
son to act as such, and that these two should select a third who 
should act as umpire, and decide between the other two in matters 
of difference only, and that the said three persons, or any two of 
them, should a true return and award make under oath of the 
sound value, and loss and damage, or loss or damage of or to said 
property. That in pursuance of said agreement the plaintiffs ap- 
pointed one Joseph P. Treanor. The defendant, one G. E. Rock- 
wood, and these twu elected as umpire, one Theodore Schurmeier. 
It is further set forth in the bill that the said Rockwood and 
Schurmeier signed an award of the value of the loss and damage 
to said property, of $60,624.73. That in making said award, and 
in acting as an arbitrator, the said Rockwood and the said Schur- 
meier were guilty of such misconduct as would avoid and render 
null and void said award, in this: (1) That they estimated the loss 
and damage to said property largely in excess of the actual loss 
and damage to the same. (2) That the said Rockwood did not 
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act upon his own judgment or by reason of any investigation or 
examination made by him, but under the direction and in the in- 
terest of defendant, and that he ugreed to the award and final 
making of the same under the direction and at the instigation and 
in the interest of defendant. (3) That said Schurmeier did not 
act with either of the other arbitrators in estimating the loss or 
damage to the property injured, and that he did not act with the 
other arbitrators, but by himself, in making his estimates, and 
that he did not in fact examine the property damaged, but waited 
until the other two had completed their examination, and, having 
obtained their separate estimates of damage and loss, separated 
himself from said other two arbitrators, and each of them, and by 
himself, and without the advice, counsel, or assistance of such 
other arbitrators or either of them, proceeded to determine arbi- 
trarily, and without examination of said damaged property, the 
loss and damage to the same; that in arriving at the value of said 
loss and damage he procured from defendant its bills, invoice 
books, and inventories, and in the absence of his co-arbitrators, 
and the representatives of plaintiffs and defendant, and other in- 
surers, arbitrarily and unjustly fixed and determined the amount 
of loss and damage to said property. (4) That the said Rockwood 
and Schurmeier did not fully examine into the matter of said loss 
and damage, and did not take into consideration the age, location, 
or condition of said damaged property at the time of said fire, and 
did not make proper or any deductions for depreciation, or of 
property saved, and did not find the damage to be the sum 
awarded by them. The allegations amount to about this: Rock- 
wood acted under the direction of defendant, and not as an arbi- 
trator, nor upon his own judgment, and upon his own investigation; 
Schurmeier did not make up his own estimate from an examination 
of the property injured; and did not act with the other arbitrators, 
but by himself, in making his estimates. And, lastly, that the 
award was not what the said Rockwood and Schurmeier found was 
the damage or loss to said property on account of said fire. The 
defendant demurred to the bill of complaint on grounds, in sub- 
stance, as follows: (1) That the bill did not contain any matter of 
equity whereon this court can ground any decree, or give to plaint- 
iffs any relief against defendant; (2) that there appears in said 
bill that there is a misjoinder of plaintiffs ; (3) that it appears 
from the bill that the plaintiffs have a complete and adequate 
remedy at law, and that this court has no jurisdiction of the cause; 
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(4) that the bill contains not any matter of equity wherein to sus- 
tain such writ of injunction as is sought and prayed for in and by 
said bill. The demurrer admits all the allegations of the bill well 
pleaded to be true, and hence all the above facts must be taken as 
true in considering the demurrer and motion before it. An award 
made by arbitrators may be set aside and declared null and void 
when it clearly appears that the arbitrators who signed the award 
were guilty of misconduct, partiality, or fraud: Sullivan vs. Frink, 
3 Iowa, 66; 1 Amer. & Eng. Enc. Law, tit. “ Arbitration,” p. 707, 
and cases cited. Does the bill show such a misconduct on the 
part of the arbitrators or either of them as would justify a court 
in setting aside their award? If Rockwood acted as alleged under 
‘the direction of the defendant, and signed the award under its di- 
rection, and did not act upon his own judgment, or by reason of 
any investigation he had made, then he cannot be said to have 
acted as an arbitrator in the case at all, but as the mouth-piece of 
defendant. It has been decided that, when an arbitrator makes 
up his award on account of any private conversation with one of 
the parties to the cause to be arbitrated, it should avoid his award: 
Moshier vs. Shear, 102 Tll., 169. Much more should it avoid his 
award when he acts, not upon his own volition and investigation, 
but under the direction of one of the parties. The facts alleged 
show such misconduct on the part of Rockwood as should render 
void any award he made. If Schurmeier did not examine the 
damaged goods, but procured the separate estimates of each of the 
other arbitrators, and then obtained the bills, invoice books, and 
inventories of defendant, and made up his estimate of damage and 
loss from these, he was guilty of misconduct which should avoid 
his award. It is evident from what appears in the bill that it was 
intended the arbitrators should make a personal examination of 
the damaged property. At all events, they should take some evi- 
dence upon this subject such as would qualify them to form some 
just estimate of the damage sustained. In this case it was not 
contemplated that they wexe to act without evidence. How could 
Schurmeier tell which was right in his estimate of damage without 
some evidence bearing upon the issue presented. He does not 
seem to have consulted either of the other arbitrators. Bills, in- 
voice books, and inventories would not seem to be proper evidence 
alone upon which to base an estimate of the damages or loss to 
the property on account of the fire. When an arbitrator acts 
without sufficient evidence, or without a full hearing, or any hearing, 
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of a case submitted to him, his award is void for misconduct: 
Halstead vs. Seaman, 82 N. Y., 27; Fudickar vs. Insurance Co., 62 
N. Y., 405; Alexander vs. Cunningham, 111 Ill., 511; Day vs. Ham- 
mond, 57 N. Y., 479; Ingraham vs. Whitmore, 75 Ill, 24; Van 
Cortlandt vs. Underhill, 17 Johns., 405. These allegations in the 
bill show that Schurmeier acted without consulting the other ar- 
bitrators, but alone. If he was what is called a “third arbitrator,” 
this was misconduct : Haven vs. Winnisimmet Co., 11 Allen, 377. 
If he was an umpire, as distinguished from a third arbitrator, it 
was proper for him to act alone, and make up his decision alone: 
Underhill vs. Van Cortlandt, 2 Johns. Ch.,339; Ingraham vs. Whit- 
more, 75 Ill., 24. The allegations in the bill are:— 

That the amount of loss and damage to said property [that is, the property, 
of defendant], by reason of said fire, should be estimated, appraised, and de- 
termined in detail by G. E. Rockwood and Joseph P. Treanor, together with 
a third person, to be mutually selected and appointed by said Rockwood and 
Treanor, who should act as umpire to decide between them, the said Rock- 
wood and Treanor, in matters of difference only, and that the said three per- 
sons, or any two of them, should a true return and award make under oath. 

Perhaps an examination of the agreement of submission would 
make this matter more clear. I am inclined to hold that, under 
the allegations of the bill, Schurmeier should be considered as an 
umpire, and not asa third arbitrator. If he was to decide between 
them in matters of difference, neither of the others could take any 
part in his deliberations. He was to decide between them, not 
with them; and he would certainly be required to arrive at his 
conclusions alone. There is only one thing that seems contrary to 
the view that he was an umpire and not a third arbitrator, and 
that is that one or both of the other arbitrators was or were to 
sign the award with him. An umpire, properly such, signs his 
award alone. 

Has this court, sitting as a court of chancery, jurisdiction to de- 
termine the issue presented in the bill ?—that is, the jurisdiction, 
as such court, to set aside the award of the arbitrators for the 
above misconduct? The plaintiffs are not citizens of Montana. 
The defendant is a citizen thereof. This sufficiently appears in 
the bill. This is sufficient to give the court jurisdiction if it has 
jurisdiction of the subject-matter of the action. If the plaintiffs 
have a plain and adequate remedy at law, this court as a court of 
chancery, has no jurisdiction of this case: Thompson vs. Railroad 
Cos., 6 Wall., 134. The jurisdiction of a court of equity te set 
aside and cancel awards was settled at an early day: 2 Pom. Eq. 
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Jur., § 919. And formerly such relief could be obtained only in a 
court of equity: Emmet vs. Hoyt, 17 Wend., 410; Underhill vs. 
Van Cortlandt, 2 Johns. Ch., 366; Burchell vs. Marsh, 17 How., 
344; Doke vs. James, 4 N. Y., 568. The statute of Montana (Code 
Civil Proc., §§ 459-468), provides for submitting causes to arbitra- 
tion, and regulates in some particulars the conduct of the arbitra- 
tors, and provides for vacating on motions, awards upon grounds 
stated in the statute. If this action was in a state court, it might 
be urged that under the statute there was a plain and adequate 
remedy at law, and that there was no need of resorting to a court 
of chancery. It may be true, however, that the setting aside of an 
award on motion is confined to those cases in which the submission 
is a rule of court, and a judgment may be entered upon the 
award. This was the case under the statute of Wm. III. (see 
Emmet vs. Hoyt, 17 Wend., supra), and there is much in the stat- 
ute of Montana to indicate that the setting aside of awards should 
be confined to cases where the submission is made a record of the 
court. See, also, Burroughs vs. David, 7 Iowa, 155. In this case 
the submission was not made a record of the court, and it is doubt- 
ful if it is of that class of awards which it is contemplated by the 
statute should be made a record of court. It is then an arbitra- 
tion according to common-law rules, and not governed by the stat- 
ute. But, if it was, this statute could not take away the equity 
jurisdiction of this court, having been passed since the grant of 
jurisdiction to the courts of the United States made by the judici- 
ary act of 1879: McConihay vs. Wright, 121 U.S., 201, 7 Sup. Ct. 
Rep., 940. Generally, it may be said, state statutes cannot affect 
the equity jurisdiction of the United States courts. 

It is true, as is claimed by the defendant, that the plaintiffs 
could have set up, in an answer or counter-claim, in an action in 
the state courts, the fact set up in their bill of complaint herein. 
But this would not be a “legal defense,” as I understand that © 
term. It would be an equitable defense to an action at law, which 
is permitted under the Civil Code. In the case of Day vs. Ham- 
mond (57 N. Y., 479), it is held that under the statute the applica- 
tion to set aside an award is an appeal to the equitable powers of 
the court. Several cases have been cited to the effect that, where 
arbitrators fail to give notice of the time and place of hearing be- 
fore them, the award made by them is absolutely void, and that 
these facts may be set up in defense to an action at law upon the 





238 Report of Decisions. | March, 


award: Elmendorf vs. Harris, 23 Wend., 628; Curtis vs. Sacra- 
mento, 64 Cal., 102-106; Emery vs. Owings, 48 Amer. Dec., 580; 
and others cited by defendant. In these cases the want of this 
notice is treated as something akin to a want of service on a de- 
fendant in an action at law. Itis considered that the arbitrators 
have no jurisdiction in such a case to hear and determine the cause 
submitted to them, and that as a want of jurisdiction is good as a 
defense to a judgment at law, so is this plea of a want of notice a 
good defense to an action upon an award. The courts, however, 
make a distinction between an award which is absolutely void, and 
one which is only voidable. Where the arbitrators are guilty of 
misconduct which does not affect what may be called their “ juris- 
diction,” and which does not appear upon the face of the award, 
then, prior to the statutes above named, the award could be set 
aside only in a court in equity upon a proper bill: Truesdale vs. 
Straw, 58 N. H., 207; 2 Story, Eq. Jur., § 1452. In Hamilton vs. 
Cummings (1 Johns. Ch., 517), Chancellor Kent held that “a bill 
in chancery will be entertained when the instrument sought to be 
set aside is liable to abuse from its negotiable nature, or because 
the defense not arising on its face may be difficult or uncertain at 
law, or from some other circumstance peculiar to the case, and 
rendering a resort here’’—that is, toa court of equity—“ highly 
proper.” In this case the allegations of misconduct do not go to 
the jurisdiction to hear the dispute, and it does not appear that the 
misconduct appears on the face of the award. It is also alleged 
that defendant threatens to commence an action on the award. 
And I am satisfied that this misconduct could not be set up in de- 
fense to an action at lawin any United States district or circuit 
court. In the case of Insurance Co. vs. Stanchfield (1 Dill., 425), 
the United States Circuit Court of the eighth circuit say that the 
misrepresentations and fraud complained of were a good defense 
to an action at law on the policy, and available as such to the com- 
pany; “and, again, the company has a full, plain, and perfect de- 
fense to the policy at law, and no reason is shown why a resort to 
equity is either necessary, expedient, or proper.” In that case the 
allegations in the bill were that the policies of insurance sought to 
be canceled were obtained from the insurance company by fraudu- 
lent representations. Such a defense would have been a good de- 
fense to any action at law upon those policies. Fraud in procur- 
ing an instrument can always be set up as a legal defense to any 
action on the same: Smith vs. McIver, 9 Wheat., 532. In this case 
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I have shown that the misconduct complained of could not be set 
up as a legal defense to an action at law on the award, and hence 
that the plaintiffs had no plain and perfect defense at law to the 
award; and hence that case cannot be a guide in this action. 

I cannot see from the allegations in plaintiffs’ bill, which are ad- 
mitted, what equities the defendant has which should require of 
the plaintiffs a performance thereof before they should be awarded 
the relief they ask. There may appear equities of defendant which 
should be allowed before this suit is terminated, but I can see none 
now. The plaintiffs in their reply brief cite many authorities to 
the effect that, if the award was obtained by the fraud of defend- 
ant, it has no equities in this case. If fraud is claimed on the part 
of the defendant, I do not think the facts constituting the fraud 
are set forth with sufficient clearness to entitle them to any relief 
on this ground. The facts constituting fraud should always be 
fully set forth: Goodwin vs. Goodwin, 59 Cal., 560. 

The award in the case was the result of a joint submission made 
by all the plaintiffs in company with other insurance companies 
and defendant. The award isoneinstrument. Each of the plaint- 
iffs is interested in the award, and is interested in the question of 
its cancellation. Hence, I think the bill cannot be said to be mul- 
tifarious. The plaintiffs have a common interest in the suit: Story, 
Eq. Pl., §§ 537, 537a. It does not appear from the bill whether 
each one of the plaintiffs would be liable to defendant for the full 
amount it insured the property of defendant on this award; that 
is, it does not appear but the defendant might sue and recover of 
each one of the plaintiffs on this award the full amount of the sum 
such plaintiff insured defendant’s property. It appears from the 
bill that the insurance given on the property of defendant by each 
plaintiff exceeds $2,000. Itis true that it shows that the amount 
of all the insurance policies on this property exceeds the amount 
of the loss specified in the award. The defendant cannot recover 
certainly more than the amount of the award; but, unless there is 
some provision in the policies that defendant can recover, where 
the insurance exceeds the amount of the loss, only a pro rata sum 
of each insurer, it might select certain of the plaintiffs, and sue 
each for the full amount of insurance it gave: Cromie vs. Insurance 
Co., 15 B. Mon., 432. If it should turn out, however, that the con- 
ditions of the policies given by each plaintiff provided that, where 
there was a loss less than the full amount of the insurance, then. 
each plaintiff would be liable only for a pro rata sum proportioned 
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to the loss and damage, and the full amount of insurance, then it 
may appear that some of the plaintiffs are not interested to the 
amount of $2,000 in having the award canceled; and then the 
question would arise as to the jurisdiction of this court to try this 
cause as to such plaintiff. The ppint presented in some of its as- 
pects would be similar to that decided in the case of. Hawley vs. 
U.S. (108 U. S., 549), and Seaver vs. Bigelows (5 Wall., 208). I do 
not think the court can go beyond the pleadings and find even from 
statements of counsel, or presume that the insurance policies given 
defendant by plaintiffs had a pro rata clause therein. This court, 
then, up to this time, it would appear, has jurisdiction to try this 
cause as to all the plaintiffs. It was not necessary to make the 
arbitrators parties to this action. Arbitrators constitute a tri- 
bunal selected by the contending parties which in its nature is ju- 
dicial. Most of the cases treat an award in the nature of a judg- 
ment, and I cannot see why there is any more reason for making 
the arbitrators parties to this suit than there would be in making 
a court a party to an action to set aside its judgment. The de- 
murrer of defendant is overruled, and the motion of the plaintiffs 
for an injunction pending this action will be granted until the 
further order of this court. Before issuing the injunction, the 
plaintiffs must execute to defendant, with two or more sufficient 
sureties, a good and sufficient bond, to be approved by this court, 
or a judge thereof, to secure the defendant against any loss or damage 
on account of the issuing of said injunction, in the sum of $75,000. 
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SUPREME COURT OF MINNESOTA. 


SCHEUFLER 
US. 
GRAND LODGE. A. O. U. W., or Minvzsora.* 


The defendant, having held itself out to be a corporation, and having con- 
tracted with the plaintiff as such, held to be chargeable as a corporation. 


The contract of the defendant, in its nature one of life insurance, embraced 
the promise of the’defendant to pay to the plaintiff a specified sum upon 
the death of her husband, who was a member of the defendant order, but 
with the express condition that he should comply with all the rules and 
requirements of the order. The plaintiff, suing on that contract, al- 
leged generally such complfance. The defense was that he had been de- 
linquent in the payment of dues and assessments particularly stated in 
the answer. Held, that the burden of proof as to such default was on the 
defendant. 


The members of the order were required, by its constitution, to pay specified 
assessments on the death of a member, for the maintenance of the bene- 
ficiary fund, and by neglect to make payment within a time specified, a 
member ipso facto forfeited his rights under the beneficiary contract. 
Held, that notice of such assessments made upon members must be given 
to them before they could be deemed to be in default for non-payment. 


Peculiar provisions of the contract between the corporation and the assured 
member, found in its constitution and by-laws, construed as contemplat- 
ing that specified dues shall be payable quarter-yearly, at spesified peri- 
ods, without notice, but that a member does not forfeit his rights under 
the contract of insurance merely by neglect to comply with this require- 
ment; that only by a formal suspension from the order for such cause are 
such rights forfeited. 


It being contemplated by the constitution of the order that suspension shall 
not necessarily result from the non-payment of dues, the lodge being au- 
thorized to ‘‘ otherwise direct,” and in view of the general rule that such 
rights of membership are not to be declared to be forfeited without no- 
tice or opportunity to be heard, held, that.a declared suspension, ex parte 
and without notice, is ineffectual to terminate the obligation of the de- 
fendant under the contract. : 

Erroneous findings of fact afford no ground for a new trial, where it is appar- 


ent that if such findings had been different the result would necessarily 
have been the same. 


Kouerrner & Faunrieroy and Josepn A. Ecxsrers (W. H. Sanzorn, 
of counsel), for Appellant. 
F. F. Witz and James Scnooynmaxer, for Respondent. 


* Decision rendered, January 16, 1891. 
VoL, XX.—16. 
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Dickinson, J. 

The plaintiff is the widow of August Scheufler, who died June 
15, 1889. <A recovery is sought upon a “ beneficiary certificate” 
executed to the deceased, in April 1884, by the defendant, in ac- 
cordance with its constitution. This certificate declared that 
Scheufier was entitled to all the rights and privileges of member- 
ship in the order, and to participate in the beneficiary fund of the 
same to the amount of $2,000, and that at his death such sum 
should be paid to his wife, this plaintiff, subject, however, to the 
“ express condition that said August Scheufler shall in every par- 
ticular, while a member of said order, comply with all the laws, 
rules, and requirements thereof.” The defense rests chiefly upon 
the facts, specifically alleged in the answer, that Scheufler did not 
comply with this condition of the contract; that as early as the 
year 1885, and always after that, Scheufler failed to comply with 
this condition in that he did not pay the “dues” which, by the 
terms of the constitution and by-laws of the order, he was required 
to pay quarter-yearly, and in that he did not pay certain assess- 
ments made upon the occurrence of the death of other members; 
that for these causes he had been suspended from membership in 
the order, and that the beneficiary certificate had ceased to be ob- 
ligatory upon the defendant. The cause was tried by the court 
without a jury, and decided in favor of the plaintiff. 

As to the issue concerning the corporate character of the defend- 
ant, we refer to Jewell vs. Grand Lodge, etc. (41 Minn., 405), and 
Foster vs. Moulton (35 Minn., 458). It appears that the defendant 
held itself out as a corporation, and it seems to have acted as such 
in making the contract in question. It is therefore chargeable 
as a corporation in this action whether it has a legal corporate ex- 
istence ornot. Although in the complaint it was alleged generally 
that Scheufler had performed all the conditions of the contract on 
his part, and had paid all dues and assessments, yet it was incum- 
bent upon the defendant, which had in defense alleged specifically 
the default of Scheufler to pay particular assessments and the dues 
for a specified period of time, to show such default, whereby the 
obligation of the defendant, admitted to have once existed under 
the contract, is claimed to have terminated: Tobin vs. Society, 72 
Iowa, 261; Hodsdon vs. Insurance Co., 97 Mass., 144, 147; Supreme 
Lodge, etc., vs. Johnson, 78 Ind., 111. After the death of the in- 
sured member such matters may be deemed to be peculiarly within 
the knowledge of the surviving corporation. The court expressed 
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itself as satisfied that dues had become payable and that assess- 
ments were made, as alleged in defense, but it was considered to 
be also incumbent on the defendant to show that notice had been 
given to Scheufler of such dues and assessments, and that the de- 
fendant had failed to make proof of such notice. There can be no 
doubt that, as to assessments such as are here referred to, notice 
to each member assessed is necessary, and in the absence of notice 
he cannot be deemed to be in default. The constitution of the de- 
fendant (article 14) prescribes that notices shall be given. These 
assessments are made upon the death of master workmen “in good 
standing” in a subordinate lodge, and who were entitled to share 
in the benefits of the beneficiary fund. Before an assessment 
should be made on account of such a death the proper officers of 
the lodge are to be informed, not only of the fact of death, but that 
the deceased was entitled to such benefits; hence notice of assess- 
ment should be given, as the constitution provides, for no other 
provision is made for informing a member subject to assessment 
that such a charge rests upon him. Notice having been given, the 
assessment is then made, payable on or before the 28th day of the 
month in which notice has been given, the notice being given not 
later than the 8th day of the month. By express provision of the 
constitution, one who neglects to make payment within the time 
above stated “ shall forfeit all his rights under said certificate,” 
and his certificate “shall by the fact of such non-payment stand 
suspended, and no action on the part of the lodge or any officer 
thereof shall be required as essential to such suspension.” Other 
provision is made for reinstating a member thus in default. The 
terms of the contract being as above indicated, the fact of the non- 
payment of an assessment by a member who has been notified of 
the assessment suspends the right to recover upon the contract in | 
the event of his death while thus in default: Nibl. Mut. Ben. Soce., 
314-316; Yoe vs. Association, 63 Md., 86. 

To determine the conditions or circumstances under which the 
obligation of the defendant upon its beneficiary contracts may be 
suspended or terminated by reason of the non-payment of dues, 
we must refer to several other provisions of the constitution and 
by-laws, which enter into, and are to be deemed parts of, the con- 
tract: Mills vs. Rebstock, 29 Minn., 380. The constitution for the 
government of subordinate lodges requires each member to pay 
quarterly in advance, to commence with the date of his first degree, 
such sum as shall be prescribed by the by-laws: Article 11, § 1. 
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Section 2 declares that any member who neglects or refuses to pay 
his dues for the period of three months “ shall not be entitled to 
vote, and shall be disqualified from holding office;” and upon such 
neglect or refusal for the period of six months “he shall be re- 
ported to the lodge by the financier, and the master workman 
shall, unless otherwise directed by the lodge, thereupon declare 
such member suspended from the order.” Article 10, relating to 
the duties of officers, requires (section 7), the financier, an officer 
of the subordinate lodge, to notify all members in arrears to the 
amount of three months’ dues, and when a member is in arrears to 
the amount of six months’ dues he is to notify the master work- 
man of the fact. The by-laws prescribes that the dues shall be six 
dollars per annum, “ payable quarterly in advance; that is, during 
the first month of each quarter. A member who fails to pay his 
dues during the first month of the quarter is excluded from the 
benefits of the lodge during that quarter.” In the constitution of 
the grand lodge the “beneficiary article” above referred to pro- 
vides (section 14) that “any member suspended or expelled from 
the order for any cause whatever forfeits claims to the beneficiary 
fund during such suspension or expulsion.” From the above pro- 
visions of the constitution and by-laws of the order, we conclude 
that the mere fact of the non-payment of dues does not suspend or 
terminate the obligation of the defendant under contracts like that 
under consideration, but that such a forfeiture of the rights of the 
member is not incurred until he has been suspended or expelled 
for that cause. This we deem to be the proper construction of the 
provisions to which we have referred, bearing in mind the prin- 
ciple that the provisions relating to a forfeiture of the rights of a 
member are to be strictly construed in hisfavor. The constitution 
and by-laws make specific provision as to the consequences of the 
default of members in the performance of their obligations; and 
the distinction in the prescribed consequences, as respects default 
inthe payment of assessments and of dues, is important. As to 
the former, it is distinctly declared that non-payment ipso facto 
operates to suspend the delinquent member and to forfeit his 
rights under the beneficiary certificate. There is no such provision 
respecting the non-payment of dues. The consequences of the 
non-payment of dues are also explicitly stated, but they are very 
different from that resulting from the non-payment of assessments; 
and what is expressly mentioned excludes the inference that a for- 
feiture not expressed was intended to be included. Default to 
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pay the quarterly dues within the month when they should be paid 
excludes the member from “ the benefits of the lodge during that 
quarter.” After default for three months he “shall not be en- 
titled to vote, and shall be disqualified from holding office;” and 
after his default shall have continued for six months he may be, 
but is not necessarily to be, “suspended from the order.” The 
lodge may otherwise direct, in which event he is not to be sus- 
pended, although in default. In view of these specific express 
provisions, and of that in the constitution, that any member sus- 
pended or expelled forfeits his claim to the beneficiary fund, it is 
not to be considered that such forfeiture results also merely from 
the non-payment of dues, without suspension therefor. What is 
thus specific and express must control in the construction of these 
instruments, notwithstanding the provision in more general terms 
which indicates that assessments are to be made on the death of 
members “in good standing” only, although it may be that such 
an expression, if standing alone, would not be deemed applicable 
toa member in default in the payment of the prescribed dues. 
We have not overlooked section 12 of article 14 of the constitution 
of the defendant, entitled “Beneficiary Article,” declaring that 
“any member in arrears for the period of six months shall stand 
suspended from all benefits and privileges of the order. His ben- 
eficiary certificate shall be reported to the grand recorder as an- 
nulled, and he shall not again be admitted to membership except 
as provided in section 13 of this article.” If it be conceded that 
this section was intended to refer and be applicable to the non- 
payment of dues, it must be read in connection with the other pro- 
visions above referred to, and particularly section 2 of article 12 of 
the constitution for the government of subordinate lodges, which 
must be regarded as modifying what might seem to be the meaning 
_of section 12, standing alone, so that, taking the whole of these pro- 
visions on the subject, it is considered that it was not intended 
that the mere non-payment of dues for six months should of itself 
operate to suspend a member without any action to that end on 
the part of the lodge; but rather that it should be essential to sus- 
pension for that cause that there be a determination and declara- 
tion to that effect, as specified in section 2 of article 12 above re- 
cited. The specific provision controls the more general. May a 
member be thus suspended and his rights forfeited without notice 
to him or opportunity to be heard before the body by whose deter- 
mination his rights are thus affected? This would be contrary to 
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the general rule of law in such cases, unless at least such a pro- 
ceeding is clearly contemplated by express provisions of the con- 
tract: People vs. Society, 32 N. Y., 187; Society vs. Weatherley, 75 
Ala., 248; Com. vs. Pennsylvania Ben. Inst., 2 Serg.& R., 141; Com. 
vs. Society, 15 Pa. St., 251; Pulford vs. Fire Department, 31 Mich., 
458; Olmstead vs. Insurance Co., 50 Mich., 200; Wood vs. Wood, 
L. R., 9 Exch., 190,10 Moak. Eng. R., 372. We find nothing in the 
constitution or by-laws in this case either expressly declaring or 
justifying the inference that notice is not necessary. That is not 
to be inferred from the absence of any provision on the subject. 
On the contrary, if by the terms of the contract the action of the 
lodge or of the master workman, “unless otherwise directed by 
the lodge,” declaring the suspension of a member with the conse- 
quent suspension or extinguishment of his rights under the con- 
tract of insurance, is to have that effect, notice to him, or an oppor- 
tunity to be heard, must be given. It is true that the non-payment 
of dues for the period of six months constitutes a cause for sus- 
pension; but even where there has been such default, suspension 
therefor does not necessarily follow, for even in such a case it may 
be “otherwise directed by the lodge.” Whatever facts might in- 
duce the lodge to forbear from suspending, such as sickness, insan- 
ity, or other misfortune, the member has a right to show before the 
lodge for its consideration. So, too, while it is true that the dues 
are certain in amount, and payable at specified times, so that no 
notice would seem to be necessary to inform a member of his duty 
in this respect, yet one may come to be in default without being 
personally cognizant of it, as where one has entrusted the payment 
to an agent who has failed to discharge his duty. But again, a 
member may be charged and reported to the lodge as being in 
default when in fact he is not. Such considerations are sufficient 
to point to the necessity of notice before the rights of a member 
shall be prejudiced by the action of the master workman or of the 
lodge upon an alleged default. From the foregoing premises we 
are led to these conclusions: First. Notice of an assessment on 
account of the death of a member must be given to surviving mem- 
bers; and if this be not shown, the latter are not to be deemed to 
be in default, nor are their rights, under beneficiary contracts like 
that in question, suspended. Second. The mere non-payment of 
dues does not of itself operate to suspend the obligation of the 
defendant upon such a contract; suspension of the member for 
such cause is also necessary to effect that result. Third. Notice cr 
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opportunity to be heard is necessary to justify suspension for such 
cause, and a declaration of suspension ex parte is of no effect. It 
is unnecessary to decide whether it is essential that notice be also 
given to a member after he shall have been in default in the pay- 
ment of dues for the period of three months. 

Without having specifically referred to the defendant’s numerous 
assignments of error, we have expressed our decision upon nearly 
all of the points presented by them. It may be said generally of 
the rulings of the court to which exception was taken that they 
were based upon a theory of the law substantially in harmony with 
the views we have expressed. The defendant did not prove, nor 
offer to prove, that notice was given to Scheufler of assessments as 
to the payment of which he is alleged to have been delinquent; nor 
that notice was given to him prior to and concerning the action of 
the lodge upon his alleged default in the payment of dues. The 
court stated briefly, as its findings of fact, that all the allegations of 
the complaint were true, and that the other allegations in the 
pleadings were not true. Such findings were not strictly in ac- 
cordance with the facts disclosed at the trial; for certain facts were 
proved, as alleged in the answer of the defendant, such as the ex- 
istence of certain provisions in the constitution and by-laws of the 
order; that assessments were made, and that dues became payable; 
’ but none of these matters concerning which the findings may be 
said to be erroneous entered into the decision of the case, and if 
the findings had been in accordance with the facts shown the re- 
sult must have been the same. The error is hence immaterial. 
Order and judgment affirmed. 
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Misstatements in application as to age, stovepipes, and size of house, when a 
warranty, are waived by the company with knowledge of the fact allowing 
—- proofs of loss to be furnished and objecting to them on grounds 
of form. 


A denial of liability is a waiver of a clause allowing the company ninety 
days in which to adjust and settle the loss, and of further proofs of loss, 
and suit may be begun within ninety days. 
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Battie, J. 

Gibson sued the German Insurance Company on a policy of fire 
insurance, alleging that the dwelling-house thereby insured had 
been destroyed by fire. One of the defenses to this action was 
that the policy had been issued on the faith of representations 
made by Gibson, the owner of the dwelling insured, and that these 
representations were declared in the policy to be warranties, and 
were false. Another defense was that the action was prematurely 
brought. 

Among the questions propounded to Gibson, and answered in 
his application for insurance, was the following: ‘What is the 
size, area, and condition of the dwelling-house to be insured?” 
The answer, as written in the application, was: “It is constructed 
of frame, it is 50 by 60 feet, one story high, with wing 20 by 30 
feet, one story high. It was built in 1863, and is in good condi- 
tion.” Another question was: “Do the stovepipes throughout 
the whole building enter into good brick or stone chimneys?” The 
answer appended was, “L pipe through, secured with tin.” In 
this application Gibson warranted these answers to be true, and 

* Decision rendered, November 1, 1890. 
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they, with his warranty of their truth, were made a part of the policy 
sued on, and a condition on which it was issued. The defendant 
alleged that these answers were false in this: The size of the 
dwelling-house “was 20 by 52 feet, with wing 12 by 52 feet,” and 
was built many years previous to 1863, and there were two stove- 
pipes in the building. 

The policy contained the following stipulations:— 

The amount of loss or damage to be estimated according to the actual cash 
value of the property at the time of the loss, and to be paid ninety days after 
notice and satisfactory proofs of the same shall have been made by the 
assured, and received at the company’s home office at Freeport, Ill., in ac- 
cordance with the terms and provisions of this policy hereinafter named. 


The loss occurred on the 20th of January, 1888, and Gibson sued 
on the policy on the 8th of March following, and before the expira- 
tion of the ninety days. 

The defendant contended that plaintiff forfeited his policy, 
because the answers to the questions propounded to him were 
false; and that his action was prematurely brought, because, “by 
the terms of the policy, the defendant was to have ninety days in 
which to determine, adjust, and settle any loss that might accrue 
under the policy, and no cause of action accrued until the ninety 
days expired.” On the other hand, plaintiff insisted that the 
defendant had waived the forfeiture by allowing successive proofs 
of loss to be made, without objection except for form; and, subse- 
quently, waived all claims to the ninety days by denying that it 
was liable on the policy. There was some evidence adduced in the 
trial of the action that sustained this contention of plaintiff. It 
was to this effect: Soon after the dwelling-house was destroyed, 
plaintiff notified the defendant company of the loss, and requested 
it to indicate at what time its adjuster might be expected, and in a 
short time thereafter sent tq the company proofs of loss. In a few 
days Mr. Miles was sert to adjust the loss. He visited the plaint- 
iff, and they examined the ground where the house stood and was 
burned. Miles said nothing about a breach of warranty at this 
time, but offered to settle the loss by paying $600, which plaintiff 
declined, and Miles departed. In the meantime other proofs were 
sent, and the company acknowledged the receipt of them, and sug- 
gested amendments. Plaintiff made amendments. After this 
Miles went again to adjust the loss for the company, saw plaintiff, 
and told him that the company was not liable to him in any amount, 
because he had made false representations in his application, ex- 
plaining that the representations alluded to were those made in 
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respect to the dimensions of the dwelling, and to the stovepipes, 
and said that the company would pay him $1,000, and that, if he 
did not accept that, he would never get anything. Plaintiff de- 
clined to receive it in satisfaction of the amount claimed by him on 
his policy, and Miles withdrew all propositions. Several days after 
this, plaintiff demanded an arbitration to determine the amount of 
his loss. This demand was made under a clause of the policy 
which provided that, in case of difference touching the amount of 
loss or damage, the matter should be submitted, at the request of 
either party, to impartial appraisers,—one to be selected by each 
party, and the third by the appraisers so selected, if they failed to 
agree. Miles, for the company, at first agreed, and went to Hope, 
Ark., to meet plaintiff, ostensibly for the purpose of carrying the 
agreement into effect. Plaintiff selected his appraiser, and they 
went to the hotel where Miles had stopped, and found that he had 
gone, and this was the end of negotiations. 

In support of plaintiff's contention, the court, over the objection 
of the defendant, in effect, instructed the jury that, if plaintiff 
made false representations and warranties in his application, as to 
the size, age, and condition of his dwelling-house, or the number 
of stovepipes therein, and that the company was informed of that 
fact by an examination made by its adjuster, Miles, soon after the 
loss, and did not then claim a forfeiture for that reason, but 
allowed successive proofs of loss to be made, and objected to the 
same, one after another, on grounds of form, such action of the 
company was a waiver of forfeiture for such false warranties; and 
that if the defendant, being fully advised as to the facts and cir- 
cumstances surrounding the loss insured against, denied all liability 
on the policy sued on, then the plaintiff had the right to sue at 
once; and that a derial by the deiendant of the right of plaintiff to 
recover on account of breaches of warranty was a waiver of the 
proof of loss. The question is, did the court err in so instructing 
the jury? 

An insurance company can take advantage of the breach of any 
condition contained in its policies, and claim a forfeiture, or waive 
a forfeiture. “And it may do this by express language to that 
effect, or by acts for which an intention to waive may be inferred, 
or from which a waiver follows, as a legal result.” This is an un- 
questioned right, and the exercise of it is always encouraged 
by the courts. ' 
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In Insurance Co. vs. Eggleston (96 U. S., 577), Mr Justice Brad- 
ley, in delivering the opinion of the court, said: “We have re- 
cently, in the case of Insurance Co. vs. Norton [id. 234], shown 
that forfeitures are not favored in the law; and that courts are 
always prompt to seize hold of any circumstances that indicate an 
election to waive a forfeiture, or an agreement to do so on which 
the party has relied and acted. Any agreement, declaration, or 
course of action, on the part of an insurance company, which leads 
a party insured honestly to believe that, by conforming thereto, a 
forfeiture of his policy will not be incurred, followed by due con- 
formity on his part, will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under 
the express letter of the contract. The company is thereby 
estopped from enforcing the forfeiture.” Insurance Co. vs. Eggles- 
ton, 96 U. S., 572, 577; Insurance Co. vs. Doster, 106 U. S., 30, 34; 
Lyon vs. Insurance Co., 55 Mich., 141, 146; Insurance Co. vs. Earle, 
33 Mich., 143, 151. 

In this case an adjuster was sent to the place where the dwelling 
was burned to adjust the loss of plaintiff. He was, thereby, vested 
with authority to ascertain the nature, cause, and extent of the 
loss, and to agree with Gibson as to the amount that should be 
paid, as an indemnity for the same: Insurance Co. vs. Shryer, 85 
Ind., 362. He and plaintiff visited the place where the house had 
stood. On the second visit he accused plaintiff of making false 
representations. He, evidently, had acquired this information on 
the first visit, as it was his duty to do. On his first visit nothing 
was said about the breach of warranty, but an effort was made to 
adjust the loss. Plaintiff was encouraged to make and did make 
successive proofs. Under this state of facts, the company was 
bound by the knowledge of the agent, and the jury were justified 
in believing that the defendant company, with a full knowledge of 
all the acts constituting the forfeiture claimed in the trial, put the 
plaintiff to the inconvenience, trouble, and expense of perfecting 
his proof of loss. If the defense of forfeiture was good, all this 
trouble and expense were wholly unnecessary. A reliance on the 
alleged forfeiture was entirely inconsistent with such a course of 
conduct. By that conduct the company waived the forfeiture and 
estopped itself from setting it up as a defense: Marthinson vs. 
Insurance Co., 31 N. W. Rep., 291; Insurance Co. vs. Grunert, 112 
Ill., 68; Insurance Co. vs. Kittle, 39 Mich., 51, 54; Insurance Co. 
vs. Karle, 33 Mich., 143,151; Lyon vs. Insurance Co., 55 Mich., 141; 
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Carpenter vs. Insurance Co., 28 N. W. Rep., 749, 752; Prentice vs. 
Insurance Co., 77 N. Y., 484; Brink vs. Insurance Co., 80 N. Y., 
108; Titus vs. Insurance Co., 81 N. Y., 410,419; Webster vs. Insur- 
ance Co., 36 Wis., 67, 72; Gans vs. Insurance Co., 43 Wis., 108, 114; 
Insurance Co. vs. Wolff, 95 U. S., 326. 

According to the rule announced, the denial of all liability on its 
policy by the insurance company was a waiver of the ninety days 
in which it had to pay the loss. It would be unreasonable to say 
that it still retained the right to have the ninety days in which to 
pay a loss that it never intended to pay. The object of the agree- 
ment that the company should have the ninety days was to give 
it time to pay, after the loss was adjusted. Why should it have 
the time when it did not intend to pay? The denial of liability 
was inconsistent with such a claim, and was a waiver of it: Nor- 
wich, etc., Transp. Co. vs. Western Miss. Ins. Co., 34 Conn., 561, 570. 

For the same reason, the denial by the insurance company of all 
liability to Gibson was a waiver of any further proofs of loss. 
Under such circumstances, the presentation of proof was of no 
consequence, and practically superfluous. The denial made the 
production of it unnecessary, and was virtually a notice to Gibson 
that there was no necessity for presenting it: Tayloe vs. Insur- 
ance Co., 9 How., 390, 403; Norwich, etc., Transp. Co. vs. Western 
Miss. Ins. Co., 34 Conn., 561, 569; Insurance Co. vs. Holthaus, 43 
Mich., 423, 426; Goodwin vs. Insurance Co., 73 N. Y., 480; Grange 
Mill Co. vs. Western Assur. Co., 9 N. E. Rep., 274, 276. 

The defendant company contends that these instructions should 
not have been given, because they are inconsistent, and all of them 
could not be supported by the evidence. It says they are in- 
consistent, because, in one, the court instructed the jury that, if 
the defendant was informed of the falsity of the representations 
made by plaintiff, and did not then claim a forfeiture, but allowed 
successive proofs to be made, and only objected to the same on the 
grounds of form, it thereby waived a forfeiture for a breach of 
warranty, and, in another, instructed them that a denial of all lia- 
bility on the policy was waiver of proof of loss. But there is no 
inconsistency in them. There was evidence tending to prove that 
the forfeiture for false representations was waived when plaintiff 
was permitted and encouraged to submit proofs without claim of 
forfeiture. This waiver could not afterwards be retracted: Brink 
vs. Insurance Co., 80 N. Y., 108, 113. After the waiver of the for- 
*siture, the defendant denied all liability on the policy. Under 
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the evidence, the jury was warranted in finding that the waiveys 
were made in the order and manner indicated. 

The instructions were substantially correct. 

Other questions have been discussed by counsel, but we do not 
deem it necessary to notice them in this opinion, as they have 
already been virtually decided by what has been said. The ques- 
tions of fact in the case were fairly submitted to the jury, and the 
verdict was sustained by the evidence. Judgment affirmed. 


SUPREME COURT OF SOUTH DAKOTA. 
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DAKOTA FIRE & MARINE INS. CO.*, 


If the proof of a fact is so preponderating that a verdict against it would be 
set aside by the court as contrary to evidence, then it is the duty of the 
court to direct a verdict in favor of the party having this preponderance. 

When there are defects in the proofs of loss, whether formal, substantial, 
or, indeed, in any respect, which could have been supplied if specific ob- 
jections had been made thereto by the underwriters, a failure on their 
part to object to the proofs on that ground, or to pvint out the specific 
defect, or call for information omitted within a reasonable time, is con- 
sidered a waiver, however defective, informal, or insufficient such 
proofs may be. 

If it is essential for an underwriter to know by what title the insured holds 
the property insured, that inquiry should be made at the time of issuing 
the policy, and not deferred until after a loss has occurred. 


When ownership of the property is one of the issues for determination, if there 
is any evidence that is disputed or contradictory, it is the province of 
the jury, and not the court, to settle that fact. 


Whenever there has been a change of occupancy or of business, or the erec- 
tion of additional building adjoining or near by the insured property, the 
question whether there has been a material increase in the risk, or not, 
is a question of fact, to be determined by the jury; but whether an 


increase of risk avoids the liability of the insurer is a question of law 
for the court. 
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Bennett, J. 

This is an action instituted by the plaintiff against the defendant 
insurance company, on a policy of insurance, for loss sustained in 
the ‘destruction of his machinery, shafting, belting, pulleys, ele- 
vator, and fixtures contained in the three-story iron-clad building 
situated in Pittsburgh, Pa. The defendant, by way of answer, al- 
leges: That the plaintiff did not furnish proof of loss, nor an in- 
ventory of property partially or totally destroyed, or the cost or 
value of the same; nor did he furnish copies of policies issued on 
this property by other companies, or rates of premium paid other 
companies; that plaintiff did not furnish copies of bills and invoices, 
the originals of which could not be produced, or plans and specifi- 
cations of property destroyed and damaged. Second. That the 
plaintiff was not the owner of said property, nor the owner of the 
land upon which it was situated; that on the 31st day of January, 
1888, the plaintiff assigned and transferred by lease all his interest 
in and to said property to Elizabeth Peet; and that the defendant 
company had no notice of such facts. Third. That after the issu- 
ing of said policy, and prior to the fire, the said plaintiff had leased 
certain portions of said building; and that said plaintiff was not in 
possession of said building and property, all of which was un- 
known to the defendant. Fourth. That the plaintiff, in his proof 
of loss, falsely and fraudulently represented that he had sustained 
a total loss upon said property; that he was the owner of all of said 
property, and no other persons had any interest in it. The trial 
of the cause was before a jury, and, at the close of the testimony, 
the court directed a verdict in favor of the plaintiff for the sum of 
$1,561.25. This appeal is taken from the judgment and the order 
denying the motion for a new trial. The assignment of errors is 
as follows: (1) The court erred in denying defendant’s motion to 
direct a verdict for the defendant. (2) The court erred in refus- 
ing defendant’s request to go to the jury upon the issues presented 
in the pleadings. (3) The court erred in directing a verdict in 
favor of the plaintiff upon the issues. (4) The court erred in de- 
nying defendant’s motion for a new trial. The questions presented 
by the record are: (1) Was the direction of the verdict for the . 
plaintiff within the province of the court? (2) Were the notice 
and proofs of loss furnished by the plaintiff such as were required 
by the policy? (8) Did the fact that the building in which the 
property insured was situated stood upon leased ground make the 
policy void? (4) Was the ownership of the property changed after 
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the policy was issued and before the fire occasioning the loss? 
(5) Did the subleasing of the building in which the property insured 
was situated vitiate the terms of the policy ? 

In considering the first question, it becomes necessary to review 
* all of the others, separately and collectively, in connection with it. 
The general rule is well settled that, in a jury case, the direction 
of a verdict is only justified when the evidence conclusively estab- 
lishes the right of the party in whose favor the direction is given. 
The test of the right to direct a verdict is whether the court would 
be bound to set a verdict aside as against the evidence, if rendered 
against the party in whose favor it was directed. If this would be 
the duty of the court, the judge need not await the verdict before 
acting, but in advance may rule the question as one of law. But 
as verdicts cannot be found on mere conjecture, neither will a 
shadow or possibility, nor a mere scintilla, stand in the way of rul- 
ing the case in favor of the party who shows a substantial right, 
of which there is no substantial contradiction. If the proof of a 
fact is so preponderating that a verdict against it would be set 
aside by the court as contrary to evidence, then itis the duty of 
the court to direct a verdict: People vs. Cook, 8 N. Y., 67; Kelsey 
vs. Oil Co., 45 N. Y., 509; Neuendorff vs. Insurance Co., 69 N. Y., 
389. It was said in Baulic vs. Railroad Co. (59 N. Y., 356), by 
Judge Allen, that “it is not enough to authorize the submission of 
a question as one of fact to the jury that there is ‘some evidence.’ 
A scintilla of evidence, or a mere surmise that there may have been 
negligence on the part of the defendants, would not justify the 
judge in leaving the case to the jury.” Quoting from Judge Will- 
iams in Toomey vs. Railway Co., 3 C. B. (N.S.), 146. In Hyatt vs. 
Johnston (91 Pa. St., 200), Justice Sterrett says: “Since the scin- 
tilla doctrine has been exploded, both in England and this country, 
the preliminary question of law for the court is not whether there 
is literally no evidence, or a mere scintilla, but whether there is 
any that ought reasonably to satisfy the jury that the fact sought 
to be proved is established:” Citing Ryder vs. Wombwell, L. R., 
4 Exch., 39. The rule held by the Supreme Court of the United 
States is expressed by Mr. Justice Clifford, in Improvement Co. vs. 
Munson(14 Wall., 442), as follows: ‘Nor are judges any longer 
required to submit a question to a jury merely because some evi- 
dence has been introduced by the party having the burden of proof, 
unless the evidence be of such a character that it would warrant 
the jury in finding a verdict in favor of that party. Formerly, it 
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was held that, if there was what was called a ‘scintilla’ of evidence 
in support of a case, the judge was bound to leave it to the jury; 
but recent decisions of high authority have established a more 
reasonable rule, that in every case, before the evidence is left to 
the jury, there isa preliminary question for the judge, not whether 
there is literally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof rests.” To the same effect 
are: Pleasants vs. Fant, 22 Wall., 120; Commissioners vs. Clark, 
94 U. S., 284; Griggs vs. Houston, 104 U. S., 553; Bagley vs. Rol- 
ling Mill Co., 21 Fed. Rep., 159; Bagley vs. Bowe, 105 N. Y., 179; 
Bulger vs. Rosa, 119 N. Y., 460; and Longley vs. Daly, 46 N. W. 
Rep., 247, and Marshall vs. Manufacturing Co. (decided at the 
present term by this court.) Conceding the rule in relation to 
directing verdicts from juries by the judge to be as above stated, 
what are the facts disclosed by the testimony in the trial of the 
case now under consideration, and their applicability to the above 
rules? In a condensed form, as appears from the abstract, these 
may be stated as follows: The defendant is an insurance company, 
incorporated under the law of Dakota, with principal office at Mit- 
chell. The plaintiff, Peet, resided at Pittsburgh, Pa., where the 
insured property now in question was situated. The evidence 
does not disclose that there was a written application, usually made 
and signed by the plaintiff, before the issuance of the policy. The 
policy was regularly issued. Payment of the premium was made 
by the plaintiff to defendant. The fire occurred on the 24th day 
of February, 1888, whereby the property, as stated in the policy, 
was totally destroyed. The value of the property exceeded the 
face of the policy, and the entire insurance upon it, making a total 
loss; that, within the time prescribed by the terms of the policy, 
notice of loss was furnished the company at its home office. These 
facts were not contested at the trial of the cause in the court be- 
low, and are not brought into question here. 
Proofs of loss were forwarded to defendant shortly after the fire. 
Two objections are made to these: (1) The inventory was not 
sufficient. (2) The original bills of invoice, or copies of same, 
were not furnished. The policy provides that “the assured shall 
make and furnish Pisa company an inventory, naming quality, 
quantity, and mae each article.” The schedule attached to the 


proof of loss is as fo ows; < 
9 


Uieq dedt’ 
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SCHEDULE. 
, Machinery. 
Engine and boiler 
Machinery for 14-in. bucket elevator 
Platform, elevator, and machinery 
St. French buhr mills 
2 sets grain-dryers......-.-.----------- 
3 sets bucket elevators 
1 hay-press and machinery 
1 hay-cutter and machinery ....-...-..-------+..-. - 280 
1 bolting machine... ...... 2. cece seceee se cecececccecee STD 
Shafting, pulleys, hangers...........-.-.---- -------- 500 
WOTUIIG. onic cuisines aa s'ss ce coccinsss ceesens sevecccsccres S00 100 


$5,150 00 $4,412 50 

The schedule was amended by adding the figures, above the 
word “shaftiny,” $375, $262.50; above the word “pulley,” $75, 
$532.50; and above the word ‘‘hangers,” $50, $35. It was also 
further amended by adding the following statement:— 

Listofother insurance: Merchants’ Ins. Co., of Decatur, Alabama. Form. 
J. M. Peet, doing business as J. M. Peet & Co., $500 on machinery, shafting, 
belting, pulleys, elevator, and fixtures, while contained in the three-story 
iron-clad building, situated on Grant St., near 7th Avenue, Pittsburgh, Pa. 
Privilege to use natural gas for fuel and light, and to work overtime. Other 
insurance permitted without prejudice to this policy. To attach to policy 
No. 5,796 of the Merchants’ Ins. Co., of Decatur, Ala. C. PoacHEr, Sec’y. 
$1,000. Pierre Ins. Co., of Pierre, Dakota, concurrent with the above. $1,- 
000. Howard Ins. Co., of New York, as follows: $500 on building ; $125 on 
boiler and engine ; $375 on machinery as above. 


This was the proof of loss submitted to defendant; and this is 
also an uncontroverted fact. Concerning the proof of loss, plaint- 
iff testifies: “I complied with their request as near as possible 
under the circumstances. As all our bills and receipts were de- 
stroyed, I cannot give the original cost of each article. I can tell 
it from my recollection of the costs. All of the personal property 
insured under the policy in defendant’s company was set down in 
the schedule or inventory. The sound value in the proof of loss 
is the cost price as I recollect it, and the loss allowed, what was 
fixed by the adjuster. It was impossible for me to give the num- 
ber of shafting, pulleys, hangers, and the amount of belting, as they 
were so much scattered in different parts of the building, and the 
iron was so twisted and injured by the fire. I sent defendant a 
copy of the conditions for the agreements of other companies, and 


also a statement of the rates of premium paid other companies, 
VoL. XX.—17. 
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and also furnished them a certificate of the chief of the fire depart- 
ment.” The corrected proofs were sent to defendant, and received 
by it April 18, 1888. As to the principal part of the inventory, it 
will be seen that the articles are named, giving their cost price and 
value at the time of loss. Objection is made to this inventory be- 
cause it is not more specific, or that each item is not described 
more in detail. The word “inventory” has a well-defined mean- 
ing in commercial circles, and is used to designate articles of mer- 
chandise or personal property, that the same may be distinguished, 
without any attempt to describe in detail the properties of each 
article. In the case of Smith vs. Insurance Co. (49 Wis., 327), the 
subject of insurance was an organ, which was lost by fire. The 
plaintiff scheduled the property as “an organ.” The defendant 
demanded a further schedule, which was refused by the plaintiff, 
saying that, it being a single thing, he did not know how it could 
be scheduled in any other manner. Upon appeal, the court said: 
“The schedule required we understand to be an inventory; and an 
inventory of a single article is made by naming the article.” We 
are of the opinion that this inventory meets the requirement of 
the policy. 

As to the second objection to the preof of loss,—‘ that original 
bills of invoice or copies of same were not furnished,”—the policy 
provides that the assured shall furnish certified copies of all bills 
and invoices of the property, the originals of which cannot be pro- 
duced, “whenever required, or as often as required.” The re- 
quests and objections of defendant as to the proof of loss furnished 
are contained in letters dated April 9th and May22d. In the letter 
of April 9th, the defendant made no mention of bills of invoice. 
The letter of May 22d does call attention to the fact that the pol- 
icy contains a clause, as follows: ‘The assured shall also furnish 
certified copies of all bills and invoices, the originals of which can- 
not be produced.” The letter further states that “the purported 
proofs you sent in do not give any such information, but simply 
say, under one item, ‘sound value,’ and under another, ‘loss al- 
lowed.’ We would like to knuw on what basis the sound value 
was obtained, and also on what basis the loss was allowed.” The 
fire occurred on February 24th. The proofs of loss were required 
by the policy to be furnished within sixty days after the fire, or 
before April 26th. Plaintiff furnished the first proofs before April 
9th. By letter of defendant on that date, it points out several 
alleged defects, and returns the proof for correction, but in this let- 
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ier does not say a word about ‘original bills or invoices or certified 
copies of same ” when originals cannot be produced. The plaintiff 
corrects the proofs, and returns them to the defendant, which were 
received by it April 18th. Not a word issaid by defendant in this 
particular until May 22d, 42 days after the corrected proofs were 
received, and 6 days after the expiration of 60 days in which proofs 
were to be furnished, and then it refuses to pay the loss. All these 
facts were uncontroverted. The rule in relation to defects in 
proofs of loss is stated by Wood on Insurance (volume 2, p. 968) 
to be as follows:— 

It seems to be settled beyond dispute that when there are defects in the 
proofs of loss, whether formal, substantial, or indeed in any respect which 
could have been supplied, if specific objections had been made thereto by the 
underwriters, a failure on their part to object to the, proofs on that ground, 
or to point out the specific defect, or call for information omitted, within a 
reasonable time, is considered a waiver, however defective, informal, or in- 
sufficient such proofs may be. 

Sections 4177, 4178, Comp. Laws, virtually adopt this rule, and 
are as follows:— 

When preliminary proof of loss is required by a policy, the insured is not 
bound to give such proof as would be necessary in a court of justice; but it is 
sufficient for him to give the best evidence which he has in his power at the 
time. All defects in a notice of loss, or in preliminary proofs thereof, which 
the insured might remedy, and which the insurer omits to specify to him, 
without unnecessary delay, as grounds of objection are waived. 

While it may be admitted that the original bill of invoice or cop- 
ies of same were not furnished, and that the items furnished were 
somewhat general, yet, was it not the best evidence which the 
plaintiff had in his power at the time? Mr. Peet testifies that all 
his bills, invoices, and receipts for this machinery and other per- 
sonal property were destroyed at the fire. “It was impossible for 
me to give the number of the shafting, pulleys, hangers, and the 
amount of belting, as there was so much of it scattered in different 
parts of the building, and the iron was so twisted and injured by 
the fire. I do not know how much shafting there was in the build- 
ing at the time of fire; nor do I know the number of pulleys or 
hangers; nor can I tell the size of the shafting, the number, size, 
and face of pulleys, or the size or number of the hangers; nor can 
Igive the number and feet of various widths of belting,—there 
were so many different lengths and widths of it. The cost of all 
these are arrived at from my best recollection.” Mr. Lapp, another 
Witness, testified that the machinery, belting, shafting, pulleys, 
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etc., were badly burned, and the debris was sent to the scrap-iron 
yards. There could have been no measurements of the belting, 
as it was burned. The shafting could have been measured, but 
one could not determine the size from such measurement. Mr. 
Hobrhoff, another witness, corroborates the above witness. From 
these uncontroverted facts, is it evident that the plaintiff “has 
given the best evidence which he has in his power at the time,” in 
relation to his loss? Are these facts such as should be submitted 
to a jury for an undirected verdict, or are they facts upon which 
questions of law arise to be determined by the court? The ques- 
tion for determination was, did the plaintiff comply with the re- 
quirements of the policy in relation to the proofs of loss? There 
was no conflicting evidence to reconcile; no disputed testimony to 
weigh. This being the case, the court could determine the rights 
of parties as well as the jury, and in so determining it committed 
no error. The defendant also denies its liability under the policy, 
because the building in which the property insured was situated 
was upon leased ground. The policy states that it 

Shall be void and of no effect unless consent is indorsed by the company 
hereon, in each of the following instances, viz.: If any building herein de- 
scribed, being the subject of this insurance in whole or in part, be or become 
vacant or unoccupied, or stand upon land not owned in fee-simple by the 
person or persons named herein as the assured. 

It is an undisputed fact that the building which contained the 
insured property stood upon leased ground, and that the defendant 
had no notice of this fact. The defendant’s policy did not cover 
the building, but only “the machinery, shafting, belting, pulleys, 
and elevator fixtures, while contained in the three-story iron-clad 
building situated on Grand Street, near Seventh Avenue, Pitts- 
burgh, Pa.” The theory upon which defendant claims no liability 
is that the “machinery,” etc., insured, constituted a part of the 
real estate, and that they attach to the soil; and that, if the plaint- 
iff did not own the land upon which it was situated, in fee-simple, 
he could not recover. This cannot be correct. 

It is sometimes very difficult, under the peculiar circumstances 
of a case, to determine whether a particular thing is a part of the 
realty or not. It does not depend upon one fact alone, but gener- 
ally upon several. Among these facts are those of attachment to 
the soil, the intention of parties, and those facts which enter in to 
show where the equities and justice of the case are. The extent 
and nature of the attachment have much weight in determining 
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whether a given thing is a part of the realty or not. When the con- 
nection is slight, property is often considered personal property; 
whereas, if the connection were close and intimate, it would be 
considered real estate. A key to the door ofa house is a fixture, 
and a part of the realty, although at the time it may not be at or 
near the premises to which it belongs. While, on the other hand, 
annual crops, and a nursery of young trees raised for sale, may not 
be a part of the realty, but only chuttels, although most firmly and 
intimately attached to the soil itself. Dwelling-houses, or indeed 
anything placed by men upon the soil, if they can be again re- 
moved, either in bulk or in pieces, may under some circumstances 
be only chattels, aithough they may be ever so firmly attached to 
the soil. The intention of the parties is one of the strongest ele- 
ments in determining questions of this kind. Judge Cooley states 
the rule substantially in these words:— 

The parties concerned may, by agreement in due form, give to fixtures the 
legal character of realty or personalty at their option, and the law will re- 
spect and enforce their understandings whenever the rights of third parties 
will not be prejudiced. Thus, a house constituting a part of a realty may be 
mortgaged or sold separate from the larid, and the mortgage or sale be per- 
fectly valid if made in such form as to be sufficient under the statute of fraud 

Cooley, Torts, p. 430. The undisputed facts upon this point of 
the case under consideration are: The land or lot was first leased 
by Elizabeth Peet, wife of the plaintiff, December 22, 1880, from 
an estate. Permission was given in the lease to remove all improve- 
ments at any time, and by the terms of the lease it was clearly the 
intention of the parties that the building or any other improve- 
ment put upon the land should be personal property, and was not 
attached to the soil so as to become real estate. If it was essential 
for the defendant to know by what title the plaintiff held the land 
on which the building stood in which the “machinery,” etc., was 
situated, that inquiry should have been made at the time of issuing 
the policy, and not deferred until after a loss had occurred before 
raising the question. This policy was issued without application 
by assured, or any representations having been made, save as are 
made by the conditions of the policy. No evidence appears of 
record that the insurer ever saw the property or the building in 
which it was located. The face of the policy does not disclose 
what use was made of the building or property. The policy does 
not state whether the machinery and fixtures were packed and in 
storage, or in active use. As a matter of fact, insurer had no 
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knowledge about the risk sufficient to form a belief concerning it 
until after the loss by fire. The rule of law in such cases is stated 
‘in the case of Washington Mills Manuf’g Co. vs. Weymouth Ins, 
Co. (135 Mass., 505). Where no fraud was committed or attempted 
by the plaintiff, or any of its agents, the plaintiff making no mis- 
representations and no concealment as to his title, and the defend- 
ant saw fit to issue the policy without specific inquiries of the 
plaintiff as to the title to the land, and without any representation 
by the plaintiff upon this point, it was its own carelessness, and it 
cannot avoid the policy. An innocent failure to communicate facts 
about which the plaintiff was not asked will not have this effect. 
See, also, Com. vs. Insurance Co., 112 Mass., 186; Fowle vs. Insur- 
ance Co., 122 Mass., 191; Walsh vs. Association, 127 Mass., 383. 
Mr. Wood, in his work on Insurance (volume 1, p. 409), states the 
recognized rule to be:— 

If the defendant saw fit to issue the policy without specific inquiries of the 
plaintiff as to the title to the land, and without any representation by the 
plaintiff on this point, it was his own carelessness, and it cannot avoid the 
policy without intentional misrepresentation or concealment on plaintifi’s part. 

The facts are undisputed, and raise only questions of law which 
rightfully belonged to the court and not the jury, and were de- 
cided correctly. 

The next question involved in the case is whether the ownership 
of the property changed subsequent to the date ofthe policy and 
previous to the fire. The policy contains the stipulation that it 
shall be void “if any change takes place in the title, interest, pos- 
session, or occupancy of the property ” without notice to the com- 
pany. The defendant claims that there was achange in “title ” and 
occupancy, and therefore avoided the policy. The evidence upon 
the point is that of the plaintiff, Elizabeth Peet, Francis B. Tor- 
rens, and Lapp and Hohrhoff, employes of Peet. The plaintiff 
testifies: “ At the date of the issuing of the policy I was the owner 
of the property mentioned, and the ownership of that property did 
not change from the 10th day of October, 1887, to the 24th day of 
February, 1888. Mary E. Shanley, of England, was the owner of 
the ground on which the building stood, and when I leased the 
ground I made a contract of lease with her agents. The lease to 
me was for the ground only. I erected a three-story iron-clad 
building on this ground. The building belonged to me individu- 
ally, and I had a right to remove it. I assigned the Shanley lease 
received by me to Elizabeth Peet. Elizabeth Peet did not take 
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possession of said building or property, and I was the owner of 
the property insured between October, 1887, and March, 1888. 
The personal property insured by defendant company wasin my 
building at the time of the fire, and I was the owner and in pos- 
session of all the personal property at the time of the fire.” Eliz- 
abeth Peet testifies: ‘The lease was made out to me, and was 
simply for the ground. At that time there were some old buildings, 
a warehouse I think, on this ground. Mr. Peet purchased the 
buildings. The old buildings were torn down, and the new build- 
ing put up by Mr. Peet. Mr. Peet owned the building. He put 
into the building machinery of different kinds for the purpose of 
his business. He owned that machinery. Neither the building 
nor the machinery was ever owned by me or transferred to me by 
Mr. Peet, and was never in my possession or under my control. 
The payments of the ground rent were made by Mr. Peet, and re- 
ceipts were made out to him while the leasehold was vested in me. 
None of my money went into the purchase of this leasehold, or of 
the improvements thereon, or of the payments of the ground rents 
while I held title to the leasehold. I simply held the ground un- 
der the lease.” George Lupp testifies: “I was book-keeper for J. 
M. Peet. Entered his employment August, 1886, and left it in 
March, 1888. . Mr. Peet carried on his business in that building.” 
Christian H. Hohrhoff testifies: “I was general manager for J. M. 
Peet. J. M. Peet was in possession of this machinery in the month 
of October, 1887, and up to the date of the fire. The possession of 
this property had not changed during that time to my knowledge; 
I had charge of this property as the foreman of J. M. Peet.” 
Francis B. Torrens testifies: “I am one of the agents of Mary E. 
Shanley. The buildings that were on the lot were purchased by 
Mr. Peet and he could have removed them. We always received Mr. 
Peet’s check and made out receipts in his name for the rent. Mr. 
Peet paid the taxeson the property. The improvements placed on 
the property belonged to the tenant, or the persons who may erect 
them.” On January 31, 1888, this lease was assigned to Elizabeth 
Peet, and remained in her name until after February 24, 1888, the 
date of the loss by fire. This lease conveyed the ground, and pro- 
vided that all improvements made or erected by the lessee might 
be removed from the lot at its termination. It was first made to 
Elizabeth Peet, the wife of the plaintiff, and was issued December 
22, 1880, for four and a quarter years from January 1, 1881. The 
ground only was leased. The buildings that were then situated 
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on the lot were purchased by James M. Peet, the plaintiff, and 
they could have been removed by him. Since that time all the 
negotiations for the various leases taken out for this property have 
been made with James M. Peet and the agent for the owner of that 
property. The lease of December 22, 1880, to Elizabeth Peet was 
transferred by her to James M. Peet on October 30, 1882, and re- 
mained in his name until February 14, 1885, when a new lease 
was issued to Elizabeth Peet for five years from April 1, 1885. 
This last lease was assigned to James M. Peet, September 20, 1886. 
.. A new lease was issued to James M. Peet on September 21, 1886, 
for the balance of that term. This last lease was assigned to 
Elizabeth Peet, January 31, 1888. ‘On February 24, 1888, the 
building, and machinery, etc., situated in said building were de- 
stroyed by fire. The ownership of this property at the time of the 
fire was one of the issues, and, if there was any evidence that was 
disputed or contradictory, it was the province of the jury to settle 
that fact. When facts are not disputed, but when different minds 
might honestly draw different conclusions from them, then the 
question should be left to the jury for their determination. In 
the case under consideration, the evidence shows that the building, 
fixtures, and machinery were placed upon this land when the wife 
held the leasehold title. The leasehold was transferred to the 
plaintiff, in order that he might borrow money upon it with which 
to prosecute his business. The plaintiff testifies that when he 
assigned the lease to Elizabeth Peet it was his intention to revest 
in her the same title and the same property which she had under 
the Shanley lease. Intention is a fact to be proved, as any other 
fact, and one particularly within the province of the jury. The 
various changes of this property under the lease, and the intention 
that caused them to be made, should have been left to the jury 
under proper instructions from the court. 

It is further contended by defendant that plaintiff subleased the ° 
premises in violation of the terms of the policy. The contract of 
insurance provides that the policy shall be void if any change takes 
place in the title, interest, possession, or occupancy of the prop- 
erty, or if the risk be increased by any change in the use or occu- 
pation of the building or premises, or by any means whatever. 
After the issuing of the policy, the plaintiff subleased 40x50 feet 
of the building in which the machinery was situated to Schoon- 
maker & Co. for a storage room, and about 20x100 on Grant Street 
was rented for offices to four other parties. All had written leases, 
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of which the defendant had no notice. The effect of such a clause 
in a policy of insurance has been frequently considered by the 
courts. It differs from that class of conditions which refer to a 
state of things existing at the time of the execution of the policy. 
Itlooks wholly to the future, and solely concerns the conduct of 
the assured. It binds him to a rigorous course of conduct as to 
the observance of existing precautions and the introduction of new 
sources of danger. The bearing of it is well stated by Chief Jus- 
tice Shaw in Houghton vs. Insurance Co., 8 Metc. (Mass.), 114-122. 
The clause in that case was not precisely in form like the one un- 
der discussion, but was substantially the same. He says: “This 
provision binds the assured, not only not to make any alterations 
or change in the structure or use of the property which will in- 
crease the risk, but prohibits them from introducing any practice 
or custom or mode of conducting their business which would ma- 
terially increase the risk, and also from the discontinuance of any 
precaution represented in the application to be adopted and prac- 
ticed with a view to diminish the risk.” Whenever there is a 
change of occupancy or of business or the erection of additional 
building, or change of the one insured, the question whether there 
has been a material increase of the risk or not is a question of 
fact to be determined by the jury; but whether an increase of 
risk avoids the liability of the insurer is a question of law for the 
court: Hobby vs. Dana, 17 Barb., 111; Jennings vs. Insurance 
Co., 2 Denio, 75; Grant vs. Insurance Co., 5 Hill, 10; Insurance 
Co. vs. Stewart, 19 Pa. St., 45; Jones vs. Insurance Co., 51 N. Y., 
321; Gamwell vs. Insurance Co., 12 Cush., 167. 

The evidence in this case shows that the building in which the 
property insured was situated was, at the time the policy was 
issued, in the possession of the plaintiff, and that during the life 
of the policy a portion was subleased for storage purposes, and 
to four other persons for office use. The evidence does not dis- 
close what was the character of the property stored, or what busi- 
ness was transacted in the offices. Still, whether the subletting 
was of materiality to the risk or not should have been submitted to 
the jury, under proper instructions. For the errors above noted, 
judgment must be reversed, and the cause remanded for a new trial. 
All the judges concurring, except Kellam, J., who did not sit in 
the case, nor take part in the decision. 
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US. 
MERRILL er at.* 


In Massachusetts the certificates of the commissioner of insurance and the 
secretary of the commonwealth are conclusive as to the right of one 
fraternity corporation using a name similar to that of another, and the 
commissioner cannot be enjoined from granting a certificate on that 
ground, nor can the use of such name be prevented on the ground that it 
is a trade name. 


C. T. Gattacuer and H. R. Battey, for Plaintiff. 
E. Avery and W. H. Harr, for Defendants. 
Homes, J. 

This bill was brought by a fraternal beneficiary corporation 
formed under St. 1888, c. 429, to enjoin certain of the defendants 
from organizing another corporation under the same act by the 
name of “The Order of Scottish Clans,’ and also to enjoin the 
insurance commissioner and the secretary of the commonwealth 
from issuing to them the certificate and charter provided for in the 
act. After the subpoena was served, the organization of the cor- 
poration was completed, and a charter was issued, whereupon the 
plaintiff made an amendment to its bill, in the nature of a supple- 
mental bill, alleging these facts. It isfound asa fact that the name 
“ Order of Scottish Clans” is ‘‘so similar to the plaintiff's name as 
to be liable to be mistaken therefor,” and it follows that it is within 
the express prohibition of section 2, if we are at liberty to consider 
that fact; that is to say, if we can go behind the effect of the cer- 
tificate of the insurance commissioner and of the charter consist- 
ently with the terms of section 7. 

Of course the right of the defendant to use the name might be 
left subject to revision upon a private suit, notwithstanding the 
issue of the charter, after the analogy of patents. The question is 


* Decision rendered, June 18, 1890. 
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one of construction, and the language of the statute is not entirely 
conclusive. But practically the construction is settled by Boston 
Rubber Shoe Co. vs. Boston Rubber Co., 149 Mass., 436, 21 N. E. 
Rep., 875. That case arose under St. 1870, c. 224, but the pro- 
visions of that act are followed substantially in the one before us, 
except that the prohibition against adopting a name previously in 
use, or so similar as to be liable to be mistaken for it, in section 2 
of the latter, is somewhat fuller and more direct than that in section 
8 of the earlier act: Pub. St.c. 106,§17. The condition attached 
to the granting of a certificate by the insurance commissioner in 
section 7 of the present act is “if it appears [i. e., to the commis- 
sioner] that the purposes and proceedings of the corporation con- 
form to law,” instead of “that the requirements of the preceding 
sections of this act have been complied with,” in section 11 of the 
Acts of 1870. Pub. St. c. 106, § 21. The certificate of the secre- 
tary of the commonwealth, under the present act, “‘shali be con- 
clusive evidence of the existence of such corporation at the date 
of such certificate.” Section 7. This does not seem to vary mate- 
rially, so far as the present question is concerned, from “shall have 
the force and effect of a special charter, and be conclusive evidence 
of the organization and establishment of such corporation,” in 1870, 
§11, Pub. St., c. 106, § 21. 

In the case which we have cited, it was said: “The legislature 
plainly intended * * * that, in a case within the purview of the 
statute, the certificate should be conclusive, as to private persons, 
of the right to the corporate existence by the designated corporate 
name.” And in the following paragraph: “The question whether 
the franchise was improperly obtained or improvidently granted 
may arise in proceedings for a forfeiture in behalf of the public,” 
but is not open in proceedings by a private person under Pub. St., 
c. 186,§ 17; 149 Mass., 440. See, also, page 439, 149 Mass. By 
the same principles, this bill could not be maintained if it were 
brought now. How far one name, not absolutely the same as 
another, resembles it, is a matter of degree; and whether one is so 
like the other as to be liable to be mistaken for it is a matter of 
judgment, not admitting of exact measurement. If the judgment 
of the commissioner is ever conclusive, we cannot go behind it 
simply because we think it very plain that he made a mistake. 

The plaintiff got no better standing by seeking to anticipate the 
action of the statutory tribunal. The case is not like those where 
court of equity enjoins parties from proceeding with an action at 
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law. That is done to enforce some equitable principle which a 
court of law would not recognize. But the commissioner is bound 
to proceed upon the same principles that this court would proceed 
upon. Is is part of his duty to pass on the question whether the 
name applied for has the prohibited resemblance to that of an 
existing company. We must assume that he will do his duty, and 
is competent to form a judgment on the question. We cannot 
prohibit him from doing what the statute expressly commits to his 
determination. Neither can we prohibit private parties from 
applying to him to do it in the manner expressly authorized by 
statute: See Gregg vs. Society, 111 Mass., 185. 

The plaintiff attempts to maintain its bill, not merely under the 
statute, but also on the ground that it is entitled to have its name 
protected asa trade name. We think it plain that, if its name can 
be called a trade name in any sense, the plaintiff gets no additional 
rights on that account. It received its name in the first instance 
as a corporate name, under the statute, subject as such to whatever 
interference by subsequent corporations might be permitted 
under the statute. The name remained subject to the same degree 
of interference whatever importance it might acquire in a business 
way. The principle is somewhat like that upon which patentees 
have been denied the exclusive right to the names of their patented 
articles as trade-marks after their patents have expired. The 
degree of protection to which the plaintiff is entitled is measured 
by the rigits which the statute confers upon it. The limit is 
marked by the adjudication of the insurance commissioner: See 
Manufacturing Co. vs. Nairn, 7 Ch. Div., 834; In re J. B. Palmer's 
Trade-Mark, 24 Ch. Div., 504, 517, 521; In re Ralph’s Trade-Mark, 
25 Ch. Div. 194, 199; Coats vs. Thread Co., 36 Fed. Rep., 324. 

When there are no statute provisions as to the choice of names, 
and parties organize a corporation under general laws, it may be 
that they choose the name at their peril, and that, if they take one 
so like that of an existing corporation as to be misleading, and 
thereby to injure its business, they may be enjoined if their is no 
language in the statute to the contrary: Homes vs. Manufactur- 
ing Co., 37 Conn., 278; Newby vs. Railway Co., Deady, 609; Cellu- 
loid Manuf’g Co. vs. Cellonite Manuf’g Co., 32 Fed. Rep., 94, 97. 
But these decisions do not apply to a case where the plaintiff and 
defendant both get their names under a statute requiring such an 
adjudication as was required by the act of 1888. Bill dismissed. 





Continental Ins. Co. vs. Wilson. 


SUPREME COURT OF KANSAS. 


CONTINENTAL INS. CO., or New Yor, 
vs. 
WILSON.* 


A clause in a policy of insurance, which simply provides that any difference 
of opinion between the company and the insured, as to the amount of 
loss sustained by the latter, may be arbitrated, does not constitute such 
arbitration a condition precedent to bringing suit thereon. Such pro- 


vision leaves arbitration optional with the parties, and either may decline 
to arbitrate. 


Where a policy contains an arbitration clause, and, by its terms, makes arbi- 
tration a condition precedent, and the insured, who has suffered a loss 
thereunder, demands arbitration, and the company refuses, such refusal 
is a waiver of the provision, and the company may not subsequently 
insist upon arbitration, and is also estopped from setting up failure to 
arbitrate as a defense to an action on said policy. 


James D. Snoppy, for Plaintiff in Error. 
Bippte & Sarr, fur Defendant in Error. 
Srrane, C. 

March 8, 1837, the plaintiff in error issued its policy of insurance 
to the defendant in error, promising therein to indemnify him 
against loss or damage by cyclone, in the sum of $1,300, upon his 
stone dyelling-house and household effects therein. April 21, 1887, 
the neighborhood of the defendant in error was visited by a 
heavy wind-storm, cyclonic in its character, which struck and 
severely wrecked his house, and also destroyed some of his house- 
hold goods therein, resulting in a loss to him, as he alleges, of 
$1,040,—$1,000 on his dwelling-house, and $40 on his goods. On 
the same day, he notified the insurance company of his loss by the 
storm. May 31, 1887, he made and sent tu the company proof of 
his loss. A few days after the storm, O’Dell & Forward, agents of 
the company, visited the premises and looked them over. After- 
wards, there was some talk between the defendant in error and 


* Decision rendered, January 10, 1891. , 
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agents of the plaintiff in error about arbitrating the matter, but 
no arbitration was ever had. January 2, 1888, Wilson began his 
action in the District Court of Lynn County. January 12th, the 
insurance company filed its answer, challenging the amount of loss 
sustained by Wilson, and pleading that, by the terms of their pol- 
icy, they had a right to arbitrate the difference between the com- 
pany and Wilson; that the company had demanded arbitration, 
and Wilson had refused to join therein, and claiming that, as Wil- 
son had refused to arbitrate, he could not maintain his action. 
The company also claimed an offset, in the form of a premium note 
given by Wilson to the company for $52, and which, they allege, 
had never been paid. January 22, 1888, a reply was filed confess- 
ing the offset, and averring that the plaintiff below was ready and 
willing to arbitrate; but the insurance company had refused to 
submit to arbitration. The case was tried to the court and a jury 
April 5, 1888; the jury returned a verdict for the plaintiff below, 
assessing his damages at $383.95. A motion for a new trial was 
overruled, and time given to make a case for this court. 

As we view the record, there is but one question for this court to 
determine. The alleged error in the assessment of the amount of 
damages hardly rises to the dignity of a question, under the oft- 
repeated decisions of this court, and the evidence in the case. 
There is certainly evidence to support the finding of the jury in 
the sum returned by them. Some of the witnesses fixed the 
amount of damages suffered by Wilson at much more than the 
amount returned by the jury. The trial court approved the ver- 
dict. The real question is, was Wilson estopped from maintaining 
his action by any refusal of his to submit the question of the 
amount of his loss to arbitration, or by failure to submit to the 
company proper proof of loss? The policy upon which this action 
is founded requires that the insured shall give the compahy notice 
in writing of his loss, in case loss occurs, within fifteen days, and 
that he make and transmit to the company his proof of loss within 
sixty days after it occurs. In this case the defendant gave the 
agents of the company notice the next day after'the storm, and 
forty days thereafter made and sent the company proof of his loss. 
There is no complaint of want of notice of the loss within fifteen 
days, and actual notice was given the next day after the storm. 
Plaintiff in error does complain of the sufficiency of the proof of 
loss. As the proof of loss was made and sent to the company May 
31, 1887, twenty days before the expiration of the period of time 
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fixed in the policy during which it must be made, and the company 
held it, without making any objection thereto, until the 29th of 
July, 1887, and until long after the time, as fixed in the policy; for 
making the proof of loss, had expired, it is estopped from making 
any complaint now: Insurance Co. vs. Flynn, 98 Pa. St., 627; 
Insurance Co. vs. Davidson, 67 Ga., 14; Insurance Co. vs. Vining, 
id., 661; Butterworth vs. Assurance Co., 132 Mass., 489; Williams 
vs. Insurance Co., 54 Cal., 442; Killips vs. Insurance Co., 28 Wis., 
472; O’Connor vs. Insurance Co., 31 Wis., 160; Lewis vs. Insurance 
Co., 52 Me., 492; Insurance Co. vs. Schueller, 60 Ill., 465; Post vs. 
Insurance Co., 43 Barb., 351; Insurance Co. vs. Tyler, 16 Wend., 
385; Insurance Co. vs. Kyle, 11 Mo., 278. The arbitration clause 
of the policy reads as follows: “Differences of opinion arising 
between the parties hereto, as to the amount of loss or damage, 
may be settled by arbitration; each party to select one arbitrator, 
and, in case of disagreement, they to select a third, and their award 
in writing, under oath, shall he binding as to the amount of loss, 
the cost of said arbitration to be borne by the parties hereto 
equally.” There is nothing in the above provision to render the 
arbitration proceeding a condition precedent to the maintenance 
of an action on the policy for loss sustained under it: Mentz vs. 
Insurance Co., 79 Pa. St., 478; Reed vs. Insurance Co., 138 Mass., 
572; Gere vs. Insurance Co., 67 Iowa, 272; Canfield vs. Insurance 
Co., 55 Wis., 419; Nurney vs. Insurance Co., 30 N. W. Rep., 350; 
Wallace vs. Insurance Co., 4 McCrary, 125. The language of the 
provision quoted allows arbitration, but leaves it optional with the 
parties to the contract, and it therefore follows that either may 
decline arbitration. 2 Wood, Ins., pp. 1014, 1015. Counsel argues 
that the following provision renders the arbitration clause absolute 
and binding upon the parties, and also makes it a condition prece- 
dent: “And it is hereby mutually understood and agreed by and 
between this company and the assured that this policy is made and 
accepted upon and with reference to the foregoing terms, condi- 
tions, stipulations, and restrictions, all of which are hereby declared 
to be a part of this contract, and are to be used and resorted to in 
order to determine the rights and obligations of the pariies hereto, 
mn all cases not herein otherwise especially provided for in writ- 
ing.” This provision adds nothing to the one in relation to arbi- 
tration. It simply refers to all preceding “terms, conditions, stipu- 
lations, and restrictions,” and declares they are to be used and 
resorted to to determine the rights and obligations of the parties to 
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the policy. It can hardly be claimed that this very general provi- 
sion at the end of the policy changes any of the preceding terms, 
conditions, stipulations, and restrictions of the policy, rendering 
an optional provision absolute and imperative. It would require 
a much more definite provision than this one to oust the jurisdic- 
tion of the courts; but the contention of the plaintiff has been set- 
tled against him by frequent decisions of the courts of this 
country: Nurney vs. Insurance Co. (Mich.), 30 N. W. Rep., 350, 
and cases there cited. There being nothing in the policy requir- 
ing arbitration as a condition precedent to the maintenance of an 
action thereon by the plaintiff below, it follows that the trial court 
did not err in holding that evidence in relation to arbitration was 
irrelevant, and therefore incompetent, nor in taking such evidence 
from the jury. 

There is one other phase of the question to which our attention 
is called. The evidence shows that the defendant very soon after 
the injury to his property notified the plaintiff that he wanted to 
arbitrate the question of damages, and was informed by O'Dell, 
agent of the company, that he did not have time, then, to attend 
to it. That some days after he notified Mr. Forward, agent of the 
company, that he wanted to arbitrate, who said, in reply, he’d be 
d——d if he would arbitrate, and added, “You may sue if you 
want to.” Ifthe arbitration provision in the policy in this case 
required arbitration as a condition precedent, the reply of Mr. For- 
ward to Wilson’s demand for arbitration would amount to a waiver 
of the arbitration provision. When, in response to Wilson’s de- 
mand for arbitration, the company, by its agent, refused to arbi- 
trate, it was estopped from calling on Wilson subsequently to 
arbitrate, and estopped from claiming any right of arbitration 
thereafter. The company could not decline arbitration when de- 
manded by Wilson, and still hold him to it. The company having 
declined arbitration, Wilson would have the right to bring suit at 
once. It is recommended that the judgment of the district court 
be affirmed. 

By rae Covrt.—It is so ordered; all the justices concurring. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HUTCHINSON 


vs. 


LIVERPOOL & LONDON & GLOBE INS. CO.* , 


The policy provided that in case of differences as to amount of loss after 
proofs rescind, the matter should be submitted on written request to ar- 
bitration, and that no suit should be maintainable until such award 
had been obtained. 


Held, That a waiver of the formal proofs of loss, together with the presenta- 
tion of a builder’s affidavit by insured, as to amount of loss, was not a 
waiver of the arbitration clause. 


That the mere failure to request an arbitration does not give a right of action 
in the absence of a waiver of arbitration. 


Where there is no fixed date or time for payment of claim, or wrongful with- 


=e or liquidated damages, interest will run from the commencement 
of suit. 


P. H. Hurcuryson and Joszern Bennett, for Plaintiff. 
W. C. Lorna, fur Defendant. 


Morrtoy, J. 
The defendant company issued to the plaintiff and others a 
policy of insurance on a house and furniture situated in the 
town of Chester, in the state of Vermont. ‘The policy was payable, 
in case of loss, to the plaintiff, and contained, among other pro- 
visions, the following ones:— 


(9) In case differences shall arise touching any loss or damage after proof 
thereof has been received in due form, the matter shall, at the written re- 
quest of either party, be submitted to impartial arbitrators, whose award in 
writing shall be binding on the parties as to the amount of such loss, but 
shall not decide the liability of this company under this policy. (11) It is 
furthermore hereby expressly provided and mutually agreed that no suit or 
action against this company for the reeevery of any claim by virtue of this 
policy shall be maintainable in any court of law or chancery until after an 
award shall have been obtained fixing the amount of such claim in the man- 
ner above provided, nor unless such st or action shall be commenced 


ans 
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within twelve months next after the loss shall occur; and, should any suit or 
action be commenced against this company after the expiration of said 
twelve months, the lapse of time shall be taken and deemed as conclusive 
evidence against the validity of such claim, any statute of limitations to the 
contrary notwithstanding. 

A fire occurred December 16, 1881, causing injury to the prop- 
erty insured to the amount, as the plaintiff claimed, of $150. 
The plaintiff soon after called at the company’s office in Boston, 
and verbally gave notice of the loss to the deputy-manager, who 
requested him to cause the damage to be estimated by a competent 
builder. The plaintiff did so, and about the Ist of May, 1882, 
handed to the deputy-manager the affidavit of the builder, in which 
the damages to the house were estimated at $100. At the same 
time the plaintiff asked the deputy-manager if the company re- 
quired a formal proof of loss, and the reply was that it was not 
necessary; that they would send a man up to estimate the loss. 
Thus far there was no conflict of testimony. The plaintiff intro- 
duced additional testimony (which was all controverted by defend- 
ant), tending to show that the deputy-manager agreed to notify 
him when the adjuster went up to estimate the loss; that plaintiff 
inquired during the summer why the company had not done as it 
agreed, and sent up a man to estimate the loss, and was told that 
they had done so, and the adjuster had represented to them that 
the loss was not more than $10 or $15 at the outside; that on No- 
vember 20, 1882, the plaintiff verbally demanded an arbitration to 
fix the amount of the loss, and was told there was no need of it, 
and that the adjuster would go up again, and they would fix it up 
without arbitration; that he then called their attention to the 
limitation clause in the policy, and said that he must bring suit, 
as the limitation was about expiring; that they said the matter 
was a small one, and that if he would let it rest the adjuster 
would go up again at his convenience, and the company would not 
set up lapse of time as a defense, and that the plaintiff assented to 
this. Certain objections to the admission of this testimony were 
taken by the defendant at the trial, but they were not pressed at 
the argument nor the exceptions, and therefore are not now to be 
considered. The defendant asked the court to rule as matter of 
law that the cause of action did not accrue within six years, and 
to direct a verdict for defendant. The court declined so to rule, 
and instructed the jury that no waiver of the general statute of 
limitations was valid unless in writing; that the effect of clauses 9 
and 10 was that no cause of action accrued to the plaintiff until an 
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award had been made as therein provided, or the same had been 
waived in some way by the defendant, and that, if the jury be- 
lieved that the plaintiff made the demand for arbitration on No- 
vember 20, 1882, as testified by him, and the respondent waived 
such arbitration, the cause of action first accrued on that date, 
and the action was not barred. The court also instructed the 
jury that the limitation clause in the policy could be waived orally 
by defendant, and that, if defendant, on the 20th of November, 
also agreed verbally to waive that, then the action was seasonably 
brought, and could be maintained. The plaintiff asked the court 
to rule and instruct the jury that he was entitled to interest from 
November 20, 1882. The court declined so to rule, and instructed 
the jury that, if the plaintiff recovered, he was entitled to interest 
only from the date of the writ. The plaintiff and defendant both 
duly excepted. The jury returned a verdict for the plaintiff, com- 
puting interest, it is to be presumed, from the date of the writ; 
and the question now is as to the correctness of these rulings. 

It is plain that the jury must have found that the defendant 
waived the provisions requiring an award, and also waived the 
provision as to the limitation of suit. It is equally plain that, 
upon the evidence, the jury was justified in so finding. It is also 
clear that the defendant could, as matter of law, orally waive both 
of those provisions, and also the stipulation that the request for 
arbitration should be in writing. The waiver of the latter could 
be included in the waiver of the arbitration and award. In fact, 
the defendant does not contend that these provisions could not be 
orally waived, but claims that the cause of action accrued May 1, 
1882, when the builder’s: affidavit was presented and the formal 
proof of loss was waived, and that an award was not in every case 
of difference as to loss or damage a condition precedent to a cause 
of action, but only when, in addition to a difference respecting the 
loss or damage, one of the parties had in writing requested an 
arbitration. The defendant insists, therefore, that the instruction 
“that no cause of action accrued until after an award had been 
made or the same had been waived” was erroneous. We have 
not been furnished with any of the provisions of the policy relat- 
ing to proofs of loss, or to the time when the loss was payable; 
but it is difficult to see how a cause of action accrued to the plaint- 
iff simply upon his presentation of the builder’s affidavit, or upon 
the waiver of the defendant of the formal proof of loss. The latter 
merely dispensed with a certain mode, presumably fixed by the 
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policy, for imparting certain information to the defendant respect- 
ing the loss. The former was only a statement under oath by a 
third party, giving his opinion as to the amount of the damages, 
We cannot say, as matter of law, that either separately or together 
they of themselves gave to the plaintiff the right to commence an 
action, or constituted a demand. 

The other point raised by defendant does not seem to have been 
directly decided in this commonwealth. No question is madé 
that the condition in regard to submitting the amount of the loss 
to arbitration, and not bringing suit till after an award, are such 
as may be properly incorporated in a policy. They relate to the 
manner of arriving at the amount of the loss; leaving the question 
of the liability of the company untouched, and to be settled by ap- 
plication to the courts, or in such other way as the parties may 
agree. Such conditions in a policy have been held to be valid: 
Hood vs. Hartshorn, 100 Mass., 117; Scott vs. Avery, 5 H. L. Cas., 
811. The defendant claims that the true construction of them in 
this case is that the plaintiff had a right of action, in case of a dif- 
ference as to the amount of the loss, unless before suit was brought 
one party or both parties had in writing requested an arbitration 
to ascertain the amount of the loss. We think, however, the true 
construction is that the plaintiff was not to have a right of action 
until the amount of the loss had been ascertained by arbitration, 
or the arbitration had been waived, and that arbitration was to be 
had upon the written request of either party. It was clearly the 
intention of the parties that in case of a difference as to the loss 
the amount should be ascertained by arbitration. The language 
is. “It is expressly provided and mutually agreed that no suit or 
action * * * ghall be sustainable * * * until after an 
award shall have been obtained fixing the amount of such claim in 
the manner above provided.” The words “in the manner above 
provided” plainly refer to the mode in which the parties are to 
proceed in all matters relating to the arbitration and award, and 
which is fully described in clause 9. The parties could undoubt- 
edly waive the agreement as to arbitration and an award as well 
as that relating to the formal proof of loss, and which the facts 
show they had done; and most, if not all, of the cases cited by the 
defendant may well have been decided on that ground. Thus, i 
Wright vs. Insurance Co. (110 Pa. St., 29), the court says: “It was 
the right of either party to demand arbitration; it was the right 
of either party to waive it; and defendant having made no such 
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demand, must be presumed to have waived it.” In Nurney vs. 
Insurance Co. (63 Mich., 633), the court says that, “neither party 
having availed themselves of the right to arbitrate, it must be 
deemed to have been waived by both.” In the cases of Insurance 
Co. vs. Steiger (109 Ill., 254); Insurance Co. vs. Badger (53 Wis., 
283), also cited by defendant, while there is no distinct reference 
in either opinion to the matter of waiver, it is evident that both 
cases may well have stood upon that ground. We think, there- 
fore, that the ruling of the court in this respect and in relation to 
the waiver of the limitation clause and its effect was correct. 

We think that the ruling in relation to interest was also correct. 
It is not easy to place upon a consistent basis many of the decis- 
ions in which interest has been allowed or disallowed. But in this 
case it does not appear that the amount to which the plaintiff be- 
came entitled under the policy was payable ata fixed time after the 
loss occurred, or upon a certain event which had to take place, or 
that the amount has been wrongfully withheld by the defendant, 
or that the sum due was liquidated, or that, until the bringing of 
the action, a demand had been made for its payment. The talk 
between plaintiff and defendant’s manager in regard to notice of 
loss and estimate of damage, waiving proof of loss, sending up 
adjuster, waiving arbitration and the limitation clause, while con- 
sistent with a demand, do not of themselves constitute one. 
The unexplained silence of the plaintiff for nearly six years after 
the 20th of November, 1882, is also at variance with plaintiff's 
claim that a demand was then made: Oriental Bank vs. Tremont 
Ins. Co., 4 Metc. (Mass.), 1; Dodge vs. Perkins, 9 Pick., 368; Pierce 
vs. Insurance Co., 138 Mass., 151. The plaintiff asked the court 
torule that the limitation clause in the policy was a waiver in 
writing within the meaning of the statute of limitations. The 
court declined to give this ruling. As, in the view which we have 
taken of the case, it has become immaterial, we have not consid- 
ered it. Exceptions overruled. Judgment on the verdict. 





SUPREME COURT OF CALIFORNIA. 


RANKIN er At. 
US. 


AMAZON INS. CO.* 


The warranty of an application and survey, specially referred to in policy for 
further particulars, is not affected by the fact that the paper referred to 
was prepared on the blank of another company and was not actually fur- 
nished until after the execution of the policy. Until furnished there was 
no completed contract. 

A provision requiring a watchman to be continually about the premises by 
day and night when mills are idle is not complied with by a watchman 
sleeping in a building three hundred feet away with consent of insured. 


T. C. Van Ness and Haaatn, Van Ness & Dusstz, for Appellant. 
Doyzz, Gatems & Scripture, for Respondents. 


Fox, J. 

1. The policy of insurance upon which this action was brought 
was applied for November 21, 1884, and was written up assuming 
the risk from 12 o’clock noon on that day, for the term of one year, 
but was countersigned by the general agents at San Francisco, 
November 24, 1884, and presumably was not delivered until that 
day. When delivered, a part of the written portion thereof was 
on a rider attached and properly authenticated, the blank being 
insufficient to furnish room for all the written portion. On that 
rider, and as a portion of the written part of the policy, was the 
following: “ Reference is hereby made to a survey and diagram, on 
file in the office of J. C. Mitchell & Son, which is made a part of 
this policy, and a warranty on the part of the assured.” The court 
below evidently concluded, and in that conclusion we concur, that 
in fact there was no survey and diagram on file in the office of 
Mitchell & Son, either on the 21st or the 24th of November. But 
the uncontradicted evidence is that Mitchell & Son were the insur- 
ance brokers who acted for and on behalf of the assured in getting 
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the insurance, and that they promised that such a survey and dia- 
gram should be prepared, and a copy thereof furnished the in- 
surers. Such a survey and diagram was prepared by the engineer 
of the Owens River Mining & Smelting Company, owners of the 
property covered by the insurance, and was on file in the office of 
Mitchell & Son, on the 4th day of December, 1884; but the evi- 
dence still leaves it uncertain whether it was so on file on the 3d 
day of December, 1884, at which time the policy was taken to the 
office of the insurers, and the written portion thereof rewritten 
upon another rider, which was duly authenticated and attached, 
increasing the amount of insurance allowed by $600, and winding 
up with the same expression as before: ‘“ Reference is hereby 
made to a survey and diagram on file in the office of J. C. Mitchell 
& Son, which is made a part of this policy, and a warranty on the 
part of the assured.” At some time, but at what precise time 
does not appear, a copy of this survey and diagram, dated Decem- 
ber 4, 1884, the survey constituting a voluminous document con- 
sisting of questions and answers, and written.upon a blank pre- 
pared for the use of another insurance company, and not of this 
defendant, was presented to and filed with the agents of defendant, 
as and for a copy of the survey and diagram, and as and for the 
application, referred to in the written portion of the policy, which 
the brokers had agreed to furnish. This document was offered in 
evidence. It was signed “Owens River Mg. and S. Co., by Hoyt 
& Son, Applicants.” The policy ran to the Owens River Mining & 
Smelting Company, “loss, if any, payable to Rankin, Brayton & 
Co.” To this evidence “ plaintiffs objected, upon the ground that 
at the time when the papers were presented to the company the 
insurance had already been effected, and the rights of Rankin, 
Brayton & Co. had vested; and upon the further ground that there 
was no authority upon the part of Hoyt & Son to make any con- 
tract on behalf of the Owens River Smelting & Mining Company; 
and upon the further ground that the paper was dated December 
4th, and was made the day after the policy was made, according 
to the date of the last rider in the policy.” This objection was 
sustained, to which ruling the defendant excepted, and it is now 
assigned as error. The question as to the authority of Hoyt & 
Son was unimportant. This policy, though taken in the name of 
the mining and smelting company, was for the immediate benefit 
of these plaintiffs, and the policy on its face was made, “loss, if 
any, payable” to them. The authority of Mitchell & Son to effect 
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the insurance for them was amply proved,and uncontradicted. It 
is also uncontradicted that they promised to procure and place on 
file the survey and diagram. The only question is whether the 
fact that it was not on file when the policy was delivered defeats 
the right of the defendant to rely upon it, and introduce it in evi- 
dence as a part of the contract If this question depended solely 
upon the clause of the policy written upon the riders, and herein- 
above quoted, the right of defendant to rely upon the diagram and 
survey as a part of the contract of insurance, and introduce it in 
evidence as such, might be seriously questioned, and there are 
several authorities which might be cited in support of the negative 
of that proposition, some of which are more directly in point than 
Caldwell vs. Center (30 Cal., 543), cited and relied upon by re- 
spondents. But appellant does not rest its right either solely or 
mainly upon that clause. There is in the policy another clause 
which provides: “For further particulars reference is made to an 
application and survey No. , furnished by and a warranty on 
the part of the assured, which is hereby made a part of this pol- 
icy.” Mitchell testifies that when he procured the policy he prom- 
ised to procure and furnish such an application and survey, and 
that he did procure and furnish this one in compliance with that 
promise, and that it is uncontradicted that he did so, and that this 
was the only one furnished. The contract was to be in two parts, 
as all these contracts are, each dependent upon the other. One of 
the parts was finished at one time, and in this instance, either the 
other was finished at another time or has never been finished. If 
finished, they constitute one contract; if never finished, there was 
never any contract. This paper, which was furnished by the agent 
of the insured in pursuance of his promise, answers the calls of the 
other part of the contract; is in the form of an application and 
survey, accompanied by a diagram illustrating the survey, and fur- 
nishes the ordinary information upon which the insurer's part of 
such a contract is usually based. It was furnished and accepted 
as the basis of the insurer’s part of the contract in this case. 
That the delivery did not occur at the same time, and that it was 
written upon a blank prepared for the use of another corporation, 
makes it none the less a part of the contract upon which this action 
is brought, and as’ such it was error to refuse to admit it in evi- 
dence. The fact that it was not made at or before the execution 
of the policy may have deprived it of the quality of an express war- 
rauty by operation of law, under section 2605 of the Civil Code, 
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but it still operates as evidence of representations made as induce- 
ment for the issuance of this policy (Civil Code, §§ 2571-2577), and 
as such it was proper matter to submit to the jury. Whether war- 
ranty by operation of law or not, it was declared such upon the 
face of the contract, and unless unlawful the court has no power 
to eliminate it from the contract. In either event, whether war- 
ranty or mere representations, the defendant was entitled to have 
it go the jury; particularly so since, even if mere representation, 
and found to be false in a material point, it gave the injured party 
a right to rescind the contract (id.,§ 2580) at any time previous to 
the commencement of the action (id., § 2583), and it was admitted 
that, before the commencement of the action, the defendant had 
tendered a return of the premium, and notified the parties that the 
policy was canceled. 

2. The next point urged by the appellant is that the court erred 
in refusing to give an instruction asked by appellant, and in giving 
the instruction which it did give, in reference to what is called the 
“watch-man clause” of the policy. The policy, as originally writ- 
ten or printed, contained this clause: “It is understood and 
agreed that, during such time as the above millis idle, a watchman 
shall be employed by the insured to be in and upon the premises 
day and night.” This clause was changed at the instance of the 
insured; by striking out the word “upon,” and inserting in lieu 
thereof the word “about.” The clause as thus framed and ac- 
cepted was an express promissory warranty on the part of the in- 
sured, and that it was made and accepted with full notice, and not 
merely an oversight on their part, is evidenced by, the fact that the 
change was made at their instance. The question for the jury to 
determine was whether or not this promissory warranty was kept 
on the part of the insured. Exception is taken to the refusal of 
the court to give each of three separate instructions asked by ap- 
pellant, but only one of these exceptions is urged in argument in 
this court,—the first. We think that instruction, as written, was 
correctly refused, not because it did not correctly state the law as 
applicable to such contracts, but because it not only stated the 
substance of certain evidence, but undertook to state the effect of 
the whole evidence tending to prove whether or not the contract 
had been complied with in that regard. In the instruction which 
the court did give, it correctly declared that the clause of the pol- 
icy above quoted was a warranty that the insured would employ a 
watchman to be in and about the premises day and night, when 
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the mill was idle, and that if they had failed to do so they could 
not recover. Neither do we think the court erred in what it sub- 
sequently said on the subject of the effect of an omission of the 
watchman to do his duty by negligence. That portion of the in- 
struction is in harmony with section 2629, Civil Code, and the au- 
thorities cited in Deering’s note to that section. 

3. The verdict is not supported by the evidence, and is against 
the law as laid down by the court in its instructions, and as estab- 
lished by the authorities. Insurance contracts, like others, must 
be enforced according to the intention of the parties: Wells vs, 
Insurance Co., 44 Cal., 406, 407. There is no ambiguity about this 
contract in this particular. The insured covenanted to employ a 
watchman to be in and about the premises day and night, during 
such time as the mill was idle. There is no dispute in the evidence 
touching these facts: That for two months before this fire oc- 
curred the mill was idle; that the mill, “frame buildings, adjoin- 
ing and communicating,” with the machinery and property therein, 
was the immediate subject of the insurance; that during the two 
months the mill had so remained idle, up to and at the time of the 
fire, but one person had been or was employed as watchman; that 
he had no special instructions as to watching, either day or night; 
that as matter of fact he did not watch the whole of any night, but 
habitually, and with the knowledge and approval of the superin- 
tendent, slept at night in a building three or four hundred feet 
away from the mill, and was sleeping there when the fire occurred. 
This building was situate upon land belonging to, or in possession 
of, the mining and smelting company, but it would do violence to 
common sense to hold that “it” was in or “about” the insured 
property, or that a man who habitually and nightly slept in it was, 
while sleeping there, a watchman in or about the insured property 
three hundred or four hundred feet away. And if, as shown with- 
out contradiction, he habitually and nightly slept there, with the 
knowledge and approval of his employer, it is too much to say that 
he was a watchman employed to be in or about the insured prem- 
ises during the night-time. An employment which knowingly 
and habitually suffers such a course of procedure is not such an 
employment as is demanded by the terms of this contract. These 
facts do not show mere negligence in the performance of duty, 
but rather failure to employ for such performance. The evidence 
of a failure to: comply with the conditions of this clause of the 
policy is much stronger than it was in the case of Trojan Min. 
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Co. vs. Fireman’s Ins. Co. (67 Cal., 27), and there it was held that 
recovery could not be had because of such failure. The facts here 
disclosed justify and call for the adoption and repetition of the 
language used in Wenzel vs. Insurance Co. (67 Cal., 440). “It is 
apparent from the uncontradicted evidence in the case that Lynch 
[McMurray] was not employed as a watchman of the premises, 
within the sense and meaning of the contract.” There is nothing 
in Sierra, etc., Min. Co. vs. Hartford Fire Ins. Co. (76 Cal., 236), 
cited by respondent, in conflict with this view. Judgment and 
order reversed, and cause remanded. ; 

We concur: McFarland, J.; Sharpstein, J.; Paterson, J., I con- 
cur in the judgment: Thornton, J. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BURLINGAME 
vs. 


GOODSPEED er at.* 


Shares in a vessel were conveyed to the agent of a creditor as security for a 
debt under a bill of sale to him as trustee, stipulating for reconveyance 
on payment of the debt. Afterwards the debtor died and the trustee 
took out a policy to himself, loss payable to whom it might concern, but 
in procuring it described himself as trustee. 


Held, That the administratrix of the debtor could not claim any interest in 
the insurance money. 


J. M. Day and T. C. Day, for Plaintiff. 
H. M. Knowrron and C. 8S. Knowzns, for Defendant. 
C. ALLEN, J. 

The substantial facts in this case are as follows: Reed was a 
creditor of Burlingame, the plaintifi’s intestate. By Reed’s request, 
Goodspeed applied to Burlingame for security, and received from 
him a bill of sale of 10-32 of the schooner. The bill of sale is not 
before us, but, at the time of receiving it, Goodspeed delivered to 
Burlingame a written agreement, signed by himself as trustee, re- 
(00M... ee 
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citing that Burlingame had given the bill of sale “to Henry 0, 
Goodspeed, trustee,” and promising to reconvey the 10-32 of the 
schooner to Burlingame, upon payment to Goodspeed, trustee, of 
the amount that should be found to be due to Reed. Burlingame 
afterwards died, and Goodspeed tvok charge of the schooner, and 
procured insurance upon the 10-32, describing himself as trustee, 
and, after her loss, received from the insurance company $870.20, 
being the full sum due, after deducting the premium note, and in- 
terest, and he remitted $500 thereof to Reed on account. No re- 
quest was made by Mrs. Burlingame, who was administratrix of 
her husband's estate, that insurance should be obtained, nor was 
there any evidence of a custom on the part of the manager of the 
business to insure the various interests of other parties in such 
vessels. The policy obtained by Goodspeed is not before us. 
The only question in dispute is whether Mrs. Burlingame, as ad- 
ministratrix of her husband’s estate, is entitled to the benefit of 
the insurance money collected by Goodspeed, or of any part 
thereof; and, in the opinion of a majority of the court, she is not. 
By the bill of sale, and agreement for reconveyance, Burlingame 
became a mortgagor of the 10-32 of the schooner, and Goodspeed 
became mortgagee in trust for Reed. The rule was very recently 
reaffirmed by this court that, where a mortgagee, at his own ex- 
pense, and without any agreement or understanding with the mort- 
gagor, obtains insurance upon his interest as mortgagee, and col- 
lects the money from the insurer after a loss, he is not bound to 
account for it to the mortgagor: Trust Co. vs. Boardman, 149 
Mass., 158,161. The present case falls within this rule. Good- 
speed, in taking the bill of sale, acted merely as the agent of Reed, 
and for Reed’s benefit, and he was in no sense the agent of Bur- 
lingame. His relation to Burlingame was merely that he agreed 
to reconvey to him the interest in the schooner, upon payment by 
him to Goodspeed, trustee, of the amount that should be found to 
be due to Reed; in other words, Burlingame was mortgagor, and 
Goodspeed was mortgagee. Goodspeed did not assume to effect 
the insurance for the benefit of Mrs. Burlingame as administratrix 
of her husband’s estate. He had no authority to act for her in 
procuring the insurance, and did not assume to do so. He could 
not have looked to her for the premium. The act was not in fact 
done for her benefit, and she could not adopt and ratify it as an 
act of agency for her, because it was not done in her name, and it 
did not purport to be done by her, or for her benefit. We do not 
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see how it can be said that, in any sense, he acted for her. What- 
ever liability Goodspeed may have incurred by reason of his acts 
in reference to the insurance, the plaintiff has no concern therewith. 
Decree affirmed. 
W. Aten, J. (dissenting.) 

The chief justice and myself feel obliged to dissent from the deci- 
sion of the court. Burlingame, the plaintiffs intestate, being in- 
debted to Reed, gave to the defendant Goodspeed, who was acting 
in behalf and at the request of Reed, a bill of sale of shares of a 
vessel, and took back from the defendant an agreement to reconvey 
the shares on the payment of the debt to him. The bill of sale 
and the agreement designated Goodspeed as trustee. Goodspeed 
insured the property. There was a total loss, and he has collected, 
and now holds, the insurance money. The debt has not been paid, 
and the money in the hands of the defendant is more than suffi- 
cient to pay it, and the question is whether the plaintiff is entitled 
to the benefit of the insurance money, by having it applied on the 
debt, and the balance paid over to her. The transaction between 
Burlingame and Goodspeed constituted a mortgage, in which Bur- 
lingame was the mortgagor, and Goodspeed the legal, and Reed 
the equitable, mortgagee. The legal title of the property was in 
Goodspeed, but the equitable title, as mortgagee, was in Reed, and 
Burlingame had the equity of redemption. Burlingame and Reed 
had each an insurable interestin the property, and Goodspeed, by 
virtue of holding the legal title, could insure it for the benefit of 
either, or both, at their request, and subject to their ratification. 
Whether the insurance which he effected was for the benefit of 
one, or both, of the equitable owners of the property, is matter of 
construction from the terms of the policy, and the circumstances 
under which it was procured, and is mainly a question of intention. 
Had the insurance been to him as trustee, and of his interest as 
trustee, it might have been construed as an insurance of the inter- 
est of the mortgagee, and not for the benefit of the mortgagor, 
and as coming under such cases as King vs. Insurance Co. (7 
Cush., 1), and Insurance Co. vs. Boyden (9 Allen, 123). But several 
circumstances are to be considered. Although he was trustee for 
Reed, and although he held the legal title subject to the same con- 
dition on which it would have been held by Reed had there been 
no trustee, yet, in law and authority and it fact, he was under as 
much obligation to insure the interests of both parties as of either. 
He insured in terms applicable to both, and not to either one, and 
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he made the money payable not to one of the two, nor to himself 
as trustee, but to himself individually. The apparent intent of the 
insured, and the natural and reasonable meaning of the policy, is 
to protect, to the full value of the property, the interests of the 
different equitable owners of it, and that the insurer should hold 
the money paid upon a loss as he held the property, primarily to 
pay the debt, and then to pay to the mortgagor. It may be 
doubted whether, had there been no loss, Goodspeed could have 
recovered from either party the premiums he had paid; but that 
is immaterial. Both parties have ratified his acts. They differ 
only as tu the construction to be given to them. Goodspeed did 
not stand in the position to Burlingame of mortgagee to mort- 
gagor. He was selected to stand between the mortgagee and 
mortgagor, and the fact that he accepted that position would make 
it more proper, and more probable, that he would regard the in- 
terest of both in the property, than if he were the real mortgagee. 
The fact that the parties selected him to hold the legal title, and 
that the mortgage made no provision for insurance, may have sug- 
gested to him that it was his duty to procure such insurance as 
would protect the interest of both parties. The terms of the pol- 
icy indicate such an intention, and they should be construed in 
view of the fact that Goodspeed was not expressly authorized by 
either party to insure his interest. The policy is not to him as 
trustee for Reed, nor is he designated in it as trustee. It insures 
*“H. C. Goodspeed, for account of whom it may concern; loss, if 
any, payable to him.” The insurance was for more than was paid 
on the total loss, and much in excess of the amount of the debt. 
The policy on its face is no more for the benefit of Reed than of 
Burlingame. Goodspeed had as much right. I think that the 
amount of the debt should be paid from the insurance money in 
the defendant’s hands, after deducting the amount of premiums paid 
by him, and the balance remaining should be paid to the plaintiff. 
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SUPREME COURT OF PENNSYLVANIA. 


HEFFRON et At. 
vs. 
KiTTANNING INS. CO.* 


1. A fire insurance policy covered a building ‘‘occupied by assured as a 
dwelling-house,” and provided that, ‘‘if the risk shall be increased from 
any cause whatever, within the knowledge of the assured, * * * the 
company shall not be liable therefor.” Held, That the phrase ‘‘ occupied 
by assured as a dwelling-house,” was not a warranty, but was mere mat- 
ter of description, and a lease of part of the building did not avoid the 
policy. 

2. A provision in a fire insurance policy that the company shall not be liable 
“for loss in case of fire happening by any insurrection, * * * nor explo- 
sions of any kind whatever, within the premises, nor by concussions 
merely,” does not exempt the company from liability for loss by a fire 
caused by the explosion of a lamp. 


3, A clause in a policy that “ payment of loss shall be made ninety days after 
complete proof and adjustment thereof at the office of the company in K.” 
does not require a demand for payment at the company’s office at K. 
before suit can be brought. 


Action of debt by John Heffron and Mary A. Heffron, his wife, 
in right of said wife, to use of Benjamin H. Throop, against the 
Kittanning Insurance Company, on a policy of insurance issued to 
said “Mary Ann Heffron against loss or damage by fire or light- 
ning to the amount of $500. Three hundred dollars on her two 
story and basement frame building, eighteen by twenty-four feet, 
occupied by assured as dwelling-house,” and $200 on personal 
property while contained therein, according to the terms and con- 
ditions of the policy. Paragraph 1 of the terms and conditions of 
the policy is as follows:— 

(1) If the assured shall cause the building, goods, or other property to be de- 
scribed in this policy otherwise than they really are, or shall make any false 
Tepresentations as to the character of the hazard, this policy shall be void; 
or if the risk shall be increased from any cause whatever, within the 


knowledge of the assured, during the continuance of the insurance, notice 
thereof shall be given to the company, and consent to such increased hazard 
cc eee aa ee cee eee keeper 


* Decision rendered, February 27, 1890.—From Atlantic Reporter. 
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be indorsed hereon, or this policy shall be of no force; and if the property, or 
any part thereof, is situated at the time of the fire elsewhere than as described 
in this policy, the company shall not be liable therefor. 

Paragraph 8 of the terms and conditions of the policy is, inter 
alia, as follows:— 

(8) This company shall not be liable for loss in case of fire happening by 
any insurrection, invasion, foreign enemy, civil commotion, mob, riot, or any 
military or usurped power, nor explosions of any kind whatever within the 
premises, nor by concussions merely. 

Paragraph 23 of the terms and conditions of the policy is as 
follows :— 

(23) Payment of loss shall be made ninety days after complete proof and 
adjustment thereof, at the office of the company in Kittanning, Pennsylvania. 

At the time of securing the policy of insurance in her building 
“occupied by the assured as a dwelling-house,” she had leased a 
portion of the building to six Italians, who continued to live there 
until the fire. On the 6th day of July, 1885, the building and con- 
tents were destroyed by fire. The fire originated from the explo- 
sion of a kerosene lamp. Payment for the loss was never asked, 
nor was a claim for the same presented for payment at the office of 
the company in Kittanning, Pa.,as provided for in the policy. 
The company refuses payment of the loss for the following reasons: 
First. There was a breach of warranty by the assured. Second. 
There was an increase of risk during the continuance of the insur- 
ance, without the consent of the company. Third. The proximate 
cause of the loss was an explosion for which the company is not 
liable. Fourth. The action was prematurely brought. No demand 
was ever made or claims presented at the office of the company in 
Kittanning, Pa. The cause was referred by consent to S. B. Price, 
Esq., who found in favor of plaintiff for $481.60, with interest from 
October 8, 1885. 

Per Curimm.—Judgment affirmed on the argument at bar. 





